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Liability of Bank for Errors in Depositor’s Account 

Where bank improperly deposited check for $4,000 payable 
to corporation’s special account to the credit of the personal 
account of the corporation’s assistant secretary, and bank placed 
statements as to the special account in the hands of the corpora- 
tion showing that the check had not been deposited in the special 
account, and the assistant secretary, who was entrusted by the 
corporation with reconciling the special account with the corpo- 
ration’s books, did not call to the bank’s attention that the check 
had not been deposited in the special account but concealed his 
own wrongdoing, and assistant secretary's personal account 
continued in an amount approximately $4,000 for about a year, 
it was held that bank was not liable to corporation for the 
amount of the check or for damages. White Castle System, 
Inc. v. Huntington National Bank, Columbus, Court of Ap- 
peals of Ohio, 43 N. E. Rep. (2d) 737. 

In this case plaintiff corporation, having a place of business 
in Columbus, Ohio, opened a general account with the defend- 
ant bank. At the time the general account was opened the 
plaintiff filed a resolution with defendant bank setting forth 
the names of certain officers whom the bank was authorized to 
recognize in the matter of paying and honoring checks and 
drafts. The assistant secretary of the plaintiff corporation was 
one of the persons so designated in the resolution. Later the 
plaintiff corporation opened a second account with defendant 
bank which it designated as a special account. The plaintiff 
corporation furnished the bank with three names of officers 
authorized to sign checks, but not that of the assistant secretary. 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 8413. 
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The special account was inactive and consisted entirely of trans- 
fers from the general account made by duly executed checks. 
The defendant bank issued monthly statements of the condi- 
tion of general account and yearly statements of the condition 
of the special account. 

Some time after the accounts were opened the assistant 
secretary went to the defendant bank with an executed check 
against the general account of the plaintiff corporation, pay- 
able to the plaintiff corporation’s special account in the sum of 
$4,000. The check was signed by the assistant secretary and in- 
dorsed as follows: “For deposit to account of White Castle 
System Special Account by J. E. Bryer.” The assistant secre- 
tary presented to the teller the check, pass book of the special 
account and a deposit slip showing that deposit was to be made 
to his personal account. The $4,000 check was erroneously 
credited to the assistant secretary’s personal account. 

Three years later the plaintiff corporation learned of the 
transaction upon receipt of its yearly statement and thereupon 
made demand on the defendant bank by means of a check 
drawn against the special account for the $4,000. The de- 
fendant bank returned check for “Insufficient funds—Balance 
of account in controversy.” Plaintiff corporation alleged that 
defendant bank was liable for the sum of $4,000 erroneously 
credited to assistant secretary’s personal account. ‘The defend- 
ant bank contended it was not liable because the plaintiff corpo- 
ration had an opportunity to examine the statements furnished 
by the defendant bank and detect any errors; and that the 
plaintiff’s delay in reporting this error prevented the defendant 
bank from recovering the $4,000 from the assistant secretary. 

It was held that inasmuch as the plaintiff corporation knew 
of the custom of the bank in sending out statements at certain 
intervals, it was the duty of the plaintiff to examine the state- 
ments and reconcile the same with its own books and if there 
was a variance to report the error within a reasonable time. In 
its opinion, the court said: 


It is a well recognized principle that any pronouncement of the 
court must be considered in the light of the facts under consideration. 
It therefore follows when we examine cases deficient in facts as compared 
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with the instant case, we must look farther for cases or authorities more 
nearly in line with the present case. 

Most of the cases by great odds deal with forgeries. As a principle 
of law it is well established that a bank must know the signatures of its 
customers, and when it pays out money on a forged check it becomes 
primarily liable to the customer, unless, perchance, the customer was 
guilty of some negligence through which it induced the payment of the 
check. 

The law is also equally well recognized that where it is the custom of 
the bank, and known to the customer as in the instant case, for the bank 
to send out statements at certain intervals, it is the duty of the cus- 
tomer to examine such statements and reconcile the same with their own 
books, and if there is a variance report in the error within a reasonable 
time. 

On the next step we find some divergence of authorities, some cases 
holding that where the bank was negligent it can not hold the customer 
for negligence in failing to reconcile its books with the statements of 
the bank ; other cases holding that regardless of the bank’s negligence it 
may hold the customer for its negligence in failing to reconcile its books 
with the bank’s statement and reporting such discrepancy within a 
reasonable time. 


Still another line of cases holds that regardless of the bank’s negli- 
gence, the customer will be held liable for negligence in its failure to 
reconcile its books with the statement and make a report of the discrep- 
ancy to the bank when and if the bank shows that it has been damaged 
through such failure. The damage spoken of is generally the bank’s in- 
ability to recoup the loss from the offending person through the delay 
and where it would have been able to recoup if the report had been made 
promptly. 

We also find in some cases where an employee of the customer having 
charge of reconciling of the statements with the books of the employer 
and knows from the statement of the error, that the principal is bound 
by the failure of the dishonest employee to make disclosures. The legal 
principle is stated that the customer is bound to know that which an 
honest employee would have ascertained in his reconcilement. 


The case nearest in point to the instant case ard which covers 
numerous principles above announced, is that of Frederick A. Potts & 
Co. v. Lafayette National Bank of Brooklyn, New York, 269 N. Y. 
181, 199 N. E. 50, 102 A. L. R. 1142. A reading of the entire case 
will be found very interesting and instructive. A statement made by the 
trial court as shown on the last page, and also in Syllabus 7, presents 
an additional reason for the court’s holding, but syllabi 1, 2, 3, 4, 5 
and 6, as well as the remainder of the opinion disclose a similar finding, 
notwithstanding the added facts under No. 7. Since the syllabus pre- 
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sents the factual questions and legal determination so completely, we 
copy them in their entirety: 


“1. Banks receiving depositor’s check and collecting proceeds had 
positive duty to see that they were placed in depositor’s account, and 
was liable for acts of its employees in placing moneys in account of dis- 
honest agent of depositor, notwithstanding employees in so doing had 
been deceived by dishonest officer of bank. 


“2. Bank depositor has duty to examine statements rendered him 
by bank and to give notice of errors therein. 


“3. That depositor had intrusted performance of its duty, to ex- 
amine statements rendered it by bank and to give notice of errors 
therein, to dishonest employee who was diverting proceeds of depositor’s 
checks, held not to excuse depositor’s failure to notify bank of errors 
in account, since depositor was chargeable with knowledge that it had 
indorsed certain checks to order of bank and with information which 
examination of statements by honest employee would have disclosed. 


“4. Purpose of depositor’s examination of statements rendered it 
by bank it to verify correctness of debits and credits shown in state- 
ments, and not to determine whether statements correctly show entries 
on books of account with full knowledge of the facts makes out an 
‘account stated.’ 


“5. Where failure of depositor to object to statements rendered 
is by bank was due solely to negligence or wrong of depositor’s agent, 
depositor was liable to bank for damages thereby caused bank. 


“6. Where depositor’s failure to give notice of error in statements 
rendered it by bank enabled dishonest employee of depositor with coop- 
eration of dishonest employee of bank to continue his diversion of de- 
positor’s funds and prevented bank from claiming indemnity from 
surety company which was then solvent, damages sustained by bank for 
which depositor was liable held to be the amount of diversions of pro- 
ceeds of depositor’s funds. 


“7, That president of corporate depositor, upon discovering that 
its employee had been misappropriating proceeds of checks deposited 
by corporation to its bank account, had failed to notify bank in order 
to protect his private interests and in disregard of depositor’s interest, 
held not to relieve depositor of effect of failure to notify bank, since de- 
positor was charged with knowledge of president.” 


If the above entitled case be accepted as good law, it would be de- 
terminative of the instant case. This reported case emphasizes the 
effect of a customer’s failure to examine statements and make report of 
errors within reasonable time, whereby the bank is prevented from pro- 
tecting itself and avoiding damages. 
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In the case of Atlanta & St. A. B. Ry. Co.v. Barnes et al., 5 Cir., 95 
F. 2d 273, syllabus 7, reads as follows: “As respects liability for negli- 
gence of bank in paying out trust funds deposited by trustee in trustee’s 
individual account, contributory negligence of party injured thereby 
defeats liability at common law in Florida.” 

General Cigar Company, Inc., v. First National Bank of Portland, 
9 Cir., 290 F. 143, the second syllabus reads as follows: “In an action 
against a bank for wrongful and unauthorized payment of checks to 
plaintiff’s agent, who misappropriated the proceeds, where an examina- 
tion of the monthly statements furnished by the bank and the cancelled 
checks returned therewith would have disclosed the fact that certain 
items were not accounted for and have led to discovery of the misappro- 
priation, plaintiff was chargeable as matter of law with notice of its 
agent’s defalcation, which consisted in the misappropriation of such 
items, and plaintiff’s failure of object or notify defendant bank for 
months thereafter, was a complete bar to plaintiff’s recovery.” 

National Production Co. v. Guardian National Bank of Commerce 
of Detroit et al, 281 Mich. 230, 274 N. W. 774, syllabus 2 reads as 
follows: “A company, the manager of which in 1928 and 1929 wrong- 
fully indorsed and cashed certain company checks at bank and mis- 
appropriated the proceeds, but which failed to notify the bank of the 
misappropriation until 1932 although discovery thereof was made in 
1930, was estopped to recover from the bank by reason of its failure to 
give notice of manager’s alleged wrongdoing to bank within a reason- 
able time after it was known, notwithstanding bank was negligent.” 

National Surety Company v. President and Directors of Manhat- 
tan Company, 252 N. Y. 247, 169 N. E. 372, 67 A. L. R. 1113, is a 
decision by the Court of Appeals of New York, and stresses the prin- 
ciple that the bank must show damages by reason of failure of customer 
to reconcile his account with statements and make report of errors. 

In the case of Glassell Development Co v. Citizens’ National Bank 
of Los Angeles, 191 Cal. 375, 216 P. 1012, 28 A. L. R. 1427, the 
Supreme Court of California, in Syllabus 6, makes the following pro- 
nouncement: “The negligence of a depositor in failing to examine his 
monthly statement and report error therein cannot affect a bank’s lia- 
bility to make good to him the amount of the first forged check, since 
such negligence contributed in no manner to its payment, unless the 
bank makes affirmative showing of prejudice as the result of such failure 
to examine the report.” 

This case again stresses the obligation of bank to show damages 
before customer’s claim can be defeated. 


In the case of England National Bank v. United States, 8 Cir., 282 
F. 121, Syllabus 5 reads as follows: “A failure by depositor to ex- 
amine his statement and cancelled checks, and notify bank of any error 
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in his account, or defective checks, within a reasonable time after re- 
ceiving them, is a conclusive admission of the account’s correctness.” 
In the case of Critten v. Chemical National Bank, 171 N. Y. 219, 63 
N. E. 969, 57 L. R. A. 529, Syllabus 3 reads as follows: “Where a de- 
positor neglects to verify vouchers returned to him by the bank with his 
record thereof, or fails to discover and notify the bank of forgeries, he 
does not thereby estop himself from claiming that they are forgeries, 
but his liability is limited to the damages caused thereby to the bank.” 


In the case of Erickson Co. v. Iowa National Bank, 211 Iowa 495, 
230 N. W. 342, 345, the Supreme Court of Iowa makes the following 
pronouncement: 

And the court while conceding the general rule that the principal 
is not chargeable with knowledge of his agent’s dishonest act that is ad- 
verse to his interest, held that he is nevertheless chargeable with knowl- 
edge of such facts as an honest agent would acquire in performing his 
duty in examining the statements, and further said: 


“While it is true in such a case that the principal is not affirmatively 
chargeable with the wrongdoing of its hostile agent, it is nevertheless 
chargeable with its own duty, which it had mistakenly delegated to the 
hostile agent. It may not rely upon the default of its false agent as an 
excuse for its own failure to perform the duty. The failure of per- 
formance of duty is chargeable to the principal through whatever 
agency the failure result.” 

The same principle is announced in the case of Whitney Trust and 
Savings Bank v. Jurgens-Fowler Co., 180 La. 445, 156 So. 460. 

Another interesting case on the identical question is Deer Island 
Fish & Oyster Co. v. First National Bank, 166 Miss. 162, 146 So. 116. 


In the case of Brown v. People’s Nat. Bank, 170 Mich. 416, 136 N. 
W. 506, 508, 40 L. R. A. N. S., 657, the following appears: “If plain- 
tiff knew it, or her agent had knowledge of it imputable to her... 
and defendant’s opportunity to recover ... on the forged instrument 
was lost through failure to give notice, she is estopped from asserting 
the forgery.” 

We next come to the case of Leather Manufacturers’ National 
Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 L. Ed. 811. This case 
has commanded our careful consideration for the reason that we are 
advised that the trial court relied largely on the pronouncement made 
therein. In the briefs submitted, both sides find consolation in the deci- 
tion and give lengthy excerpts from the opinion. This particular lan- 
guage of the opinion referred to by council for plaintiff is found on 
page 113 of 117 U. S., page 663 of 6 S. Ct., and reads as follows: 


“Of course if the defendant’s officers, before paying the altered 
checks, could by proper care and skill have detected the forgeries, then 
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it cannot receive a credit for the amount of those checks, even if the 
depositor omitted all examinations of his account,” 


Counsel for appellant quotes from the opinion as follows: “An in- 
quiry as to the damages in money actually sustained by the bank by 
reason of the neglect of the depositor to give notice of the forgeries 
might be proper if this were an action by it to recover damages for a 
violation of his duty.” 

The above quoted two excerpts from the opinion are apparently not 
in harmony but can be reconciled by ascertaining the real issue involved 
in the case. The customer was bringing action against the bank be- 
cause it had paid a forged or altered check. Apparently the action in 
no sense was based on any claim of negligence on the part of the bank, 
but rather on the very broad ground that under the contractual rela- 
tion existing between the bank and the customer the deposit may not be 
paid out except to the customer or on his order. The bank was inter- 
posing, among other defenses, the defense that the customer was negli- 
gent in not examining and reconciling his statements, and thereafter 
should not be permitted to recover. In presenting the defense the bank 
did not include therein the claim of damages arising through its in- 
ability to recoup its losses from the wrongdoer. 

The plaintiff’s claim covered a number of checks extending over a 
period of time. The bank’s defenses not only asserted lack of negli- 
gence on its part, but also through, the sum total of its allegations 
raised the question of negligence on the part of the customer as to the 
general method of conducting its business so far as it related to the 
issuing of checks. Included among these allegations was the claim that 
had the customer exercised diligence in examining the bank’s statements 
he would have ascertained that checks were being raised by his employee, 
and upon notice to the bank this improper conduct upon the part of 
the customer’s employee would have been terminated and the additional 
checks would not have been paid by the bank. 


It thus appears that the quoted excerpts from the opinion presented 
in the briefs were both purely dictum, and not essential to the determina- 
tion of the issues. 

In the trial court, finding and judgment were entered for the deposi- 
tor. The Supreme Court reversed and remanded for new trial. Syllabi 
1, 2 and 8 read as follows: 


“1. When a bank depositor sends his pass book to the bank to 
be written up, it is his duty upon its return, either in person or by duly 
authorized agent, to examine the account and vouchers returned within 
a reasonable time and give to the bank timely notice of any objections 
thereto. If he fails so to do, he may be estopped from questioning the 
conclusiveness of the account. 

“2. If the examination is made by an agent, it must be done in 
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good faith and with ordinary diligence; and where such agent himself 
commits forgeries which mislead the bank and injure the depositor, 
the latter is not protected, in the absence of at least reasonable diligence 
in supervising the conduct of the agent. 

“3. In this case it was error to direct a verdict for the plantiffs, 
as the questions: whether the depositor is estopped, whether the bank 
exercised due caution before paying the altered checks and whether a 
certain check was indorsed in blank or for deposit, are for the jury.” 

We have also examined the following cases, wherein very strong 
statements are made favorable to plaintiff’s contention. However, we 
find that in none of these cases was the issue raised by the bank that 
it had been damaged by reason of the customer’s failure to examine 
statements and report errors: 

First National Bank of Philadelphia v. Farrell, 3 Cir., 272 F. 371, 
the first syllabus reading as follows: “A depositor must examine the 
bank’s periodical statements, and report to the bank without unreason- 
able delay any errors he may discover, or the bank may regard his 
silence as an admission that the entries as shown are correct.” 


In this reported case an employee of the customer had been given 
power of attorney to check against the funds in the bank to an amount 
not to exceed $1,000 at any one time. The employee issued separate 


checks in excess of $1,000 which the bank honored contrary to the 
express instructions under the power of attorney. It was determined 
by the court that the failure of the depositor to examine the bank’s 
statements and report errors did not constitute a defense. As hereto- 
fure stated, the bank did not present the defense that the failure of the 
customer to report errors in the account had worked to its prejudice. 
On page 376 of 272 F., the judge rendering the opinion apparently 
recognized the rule when he says: 

“Without weakening this general rule, other principles come into’ 
operation according as circumstances vary its application and accord- 
ing also as it responds to the test whether the failure of a depositor 
promptly to examine the bank’s statements and apprise it of discovered 
errors has misled the bank to its prejudice.” 

In the case of Sommer et al. v Bank of Italy National Savings and 
Trust Association, 109 Cal. App. 370, 293 P. 98, 99, a decision by 
the District Court of Appeals of California, Syllabus 6 reads as follows: 
“Banks sued for money paid on forged checks can avail itself of 
depositor’s negligence only where free from negligence.” 

In this reported case the depositor sought to recover from the bank 
by reason of honoring employee’s forged checks against the depositor’s 
account. The bank had regularly issued statements to the plaintiff 
depositor. In the opinion it is stated that the defendant placed reliance 
upon the alleged ratification of the forgery by plaintiff. 
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Apparently no everment was made by the defendant that it had 
been damaged through failure of depositor to promptly report errors 
and so forth. On page 101 of the opinion in 293 P. it is apparently 
recognized that under proper allegations the bank may prevent recov- 
ery. We quote from the opinion as follows: “And the weight of 
authority, and perhaps of reason, supports the view that when a 
depositor’s passbook has been written up and returned to him with 
cancelled checks which have been charged to his account, it is his duty 
to examine such checks within a reasonable time, and if they disclose 
forgeries or alterations to report them to the bank, failing in which 
he cannot, if his failure results in detriment to the bank, dispute the 
correctness of payments thereafter made by it on similar checks.” 

We are also referred to the case of Wussow v. Badger State Bank 
of Milwaukee, 204 Wis. 467, 234 N. W. 720, a decision by the Supreme 
Court of Wisconsin. Syllabus 6 reads as follows: “Where depositor 
fails to detect and notify bank of forgeries, discoverable from returned 
checks and statements, bank is exempt from liability only if not itself 
negligent.” 

This is a very strong case in favor of plaintiff’s contention, but 
it is proper to observe that the defendant did not introduce the defense 
of damages arising through failure of depositor to examine statements 
and make report within reasonable time. 

We have examined numerous other cases and citations, but we do 
not think it essential to make further comment. We have arrived at 
the conclusion that all the cases may be reconciled when considered in 
the light of the issues raised under the pleadings. 

Applying these principles to the instant case, we are constrained 
to the view that the trial court was in error in directing a verdict. In 
our judgment the controlling principles of law are correctly set forth 
in the syllabus of Frederic A. Potts & Co. v. Lafayette National Bank 
of Brooklyn, 269 N. Y. 181, 199 N. E. 50, 103 A. L. R. 1142. 

The cases generally, as we believe without exception, hold that a 
duty rests upon a depositor to examine and reconcile the statements 
furnished by the bank and make report within a reasonable time of all 
errors therein. This principle is founded upon a rule of reason which 
recognizes that banks with a great number of employees are almost 
sure now and then to make errors. 

Fundamentally it would not be fair to place upon the bank the 
exclusive responsibility of transacting its business with its customers 
free from error and not place any responsibility on the depositor at 
all. The principle is sound that a bank is primarily liable and con- 
tinuously liable for its errors until such time as the depositor has the 
opportunity in the exercise of sound business methods to detect the 
error and report it. 

The fulfillment of such duty on the part of the depositor is the 
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vehicle through which errors may be promptly caught and corrected. 
The rule which places liability on the customer when he entrusts the 
duty of reconcilement to a dishonest employee may seem harsh, but 
the courts universally, and we think without exception, place this 
responsibility upon the depositor. 

We have already passed on assignments of error Nos. 2 and 3. 

In assignment No. 4 complaint is made that the trial court was in 
error in sustaining objections to certain questions asked by counsel 
for defendant during his cross-examination of some of the officers of 
the defendant bank. 

Counsel for appellant claim the purpose of this inquiry was to 
develop that the defaulting employee had absconded, leaving large debts 
to the company by reason of other defalcations, and all as supporting 
defendant’s defense that the bank could not recoup its loss from the 
wrongdoer. So far as the inquiry was made of the witnesses not officers 
of the plaintiff bank, there would be no prejudicial error since counsel 
did not make proffer of proof. This rule as to proffer does not apply 
when witnesses are being cross-examined. While not free from doubt, 
we are inclined to think that the latitude of cross-examination should 
lave permitted the inquiry of the officers of the defendant bank. 


WOOT OTTO OTT 
ne Cr (we Ce (we Ce (el ee la (elel(e 


Bank’s Right to Offset Its Claim Against De- 


positor’s Account 


Where bank had advanced money to contractor upon agree- 
ment that it might satisfy indebtedness of specific money 
coming from city on public improvement contract which money 
was deposited in contractor’s private account and bank had no 
knowledge that subcontractor had claim to benefit of sums 
under Lien Law, and bank did not act in bad faith, it was held 
that bank could make offset without inquiry and subcontractor 
could not recover from bank regardless of whether bank had 
changed its position. Raymond Concrete Pile Co., v. Federa- 
tion Bank & Trust Co., Court of Appeals of New York. 48 
N. E. Rep. (2d) 486. (Judgment of Appellate Division re- 
versed and that of Special Term affirmed. See 58 Banking 
Law Journal 335.) 

In this case plaintiff, a subcontractor of contractor engaged 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §417. 
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in contracting work for city of New York, brought this action 
against defendant bank in which contractor was a depositor. 
Contractor entered into a contract with the city of New York 
for excavation work amounting to one and three quarters million 
dollars. The contract called for payments by the city from time 
to time upon warrants and certificates as the work progressed. 
Contractor had a general deposit account with the defendant 
bank. As contractor received checks from city he deposited 
them with the defendant bank and his account was credited 
with the proceeds of said checks. Contractor, from time to 
time, borrowed from the bank and the bank would offset its 
ciaim against proceeds of funds received from bank. At one 
time contractor was indebted to defendent bank for $78,000 
on a promissory note and the contractor and defendant bank 
agreed that the bank could offset its claim of $78,000 against 
the proceeds of a warrant in the sum of $178,088.38 paid by 
the city to the contractor. Subsequent to this agreement, de- 
fendant bank offset the contractor’s indebtedness of $78,000 
against the contractor’s credit balance in its account. Plaintiff 
subcontractor contended that the money on deposit in con- 
tractor’s account constituted a trust fund under Lien Law and 
could no be diverted for any purpose except as stipulated in 
Lien Law which also carried a penalty of larceny for such 
diversion. Defendent bank at the time of its offset did not 
know nor had any notice of any indebtedness of the contractor 
to any subcontractor. 

It was held that defendant bank could offset its claim 
against contractor’s funds in deposit with defendant bank and 
that nothing in the Lien Law prevented the defendant bank 
from doing so. The Lien Law is penal in nature and was 
not contemplated as a civil remedy. The defendant bank had 
the right to make the offset without inquiry and an undisclosed 
beneficiary mentioned in the Lien Law could not recover from 
the defendant bank whether or not the defendant bank had 
changed its position by the operation. 

In its opinion, the court wrote: 


It may be stated as a general rule that a banker who knows that a 
fund on deposit with him is a trust fund cannot appropriate that fund 
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for his’ private benefit (Allen v. Puritan Trust Co., 211 Mass. 409, 
422, 97 N. E. 916, Ann. Cas. 1915C, 518), nor can a bank be privy to 
a diversion of such a fund, though disinterested in it, and be absolved 
from liability for the loss. Bischoff v. Yorkville Bank, 218 N.Y. 106, 
112, 112 N.E. 759, L.R.A.1916F, 1059 ; Grace v. Corn Exchange Bank 
Trust Co., 287 N.Y. 94, 100, 38 N.E.2d 449. Many cases on varying 
facts might be cited as authority for those propositions. But one who 
relies upon the application of those principles must always affirmatively 
establish that the bank had notice or knowledge not only that the 
moneys on deposit were for a trust purpose but also that they were 
diverted from that purpose. Clarke v. Public Nat. Bank & Trust Co. 
of New York, 259 N. Y. 285, 181 N.E. 574; American Lumberman’s 
Mutual Casualty Co. of Illinois v. Bradley Construction Co., 129 
N. J. Eq. 278, 19 A. 2d 242. 

From the facts in this case no trust or fiduciary relationship 
between the contractor and his subcontractor arose or existed under 
the common law. If plaintiff may succeed on the pleadings and the 
proof as presented, it must be found that the Legislature intended 
by the enactment of section 25-a to create a trust relationship which 
would give rise to a cause of action in behalf of the subcontractor 
which he would not otherwise have under the common law or under any 
other provision of the Lien Law or under any other statutory pro- 
vision. The most that the statute does or was designed to do in that 
respect is to create the possibility of a fiduciary relationship arising 
between the contractor as to funds coming into his hands from a public 
improvement contract and a possible subcontractor or possibly others 
designated. The statute does not give rise to a fiduciary relationship 
between a contractor and his subcontractor or, if once created, con- 
tinue it under any and all contingencies. Whether the moneys in the 
hands of the contractor are or may be the subject-matter of a trust 
depends exclusively upon the fact, arising, existing and _ shifting 
according to time and circumstance, that the contractor fails to pay 
the claims mentioned in the section. Nothing in the section bars the 
contractor from using the moneys received for any purpose he may 
see fit provided he does not fail to pay all such claims out of other 
moneys which he may then have or which he may afterwards receive; 
and nothing in the section bars a banker from applying moneys, if on 
deposit in the contractor’s account at the bank, without inquiry, upon 
the contractor’s indebtedness to the bank. It necessarily follows that 
no trust arises under that section from the mere fact that the con- 
tractor received and has in his hands moneys in payment on account 
of a public improvement. 


There is no evidence in the case to indicate that the defendant knew 
or had any reasonable grounds to suspect prior to February 23, 1939, 
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either that the plaintiff was a subcontractor in connection with such 
improvement work or that it had any claim at any time for work, labor 
and services performed or materials furnished in connection therewith 
or that any other person referred to in section 25-a of the Lien Law 
had any such claim. Without such evidence, there was no basis in the 
record for the judgment requiring defendant to return the moneys 
which it received in payment of the obligation of the contractor. 
Clarke v. Public Nat. Bank & Trust Co. of New York, supra. When 
the deposit was made in the contractor’s personal account, a presump- 
tion arose, upon which the defendant was entitled to rely, that the fund 
was not a trust fund and that there was no beneficiary entitled to any 
portion thereof and that presumption continued until annulled by 
knowledge or adequate notice to the contrary. There is neither evidence 
nor finding by the court or claim by plaintiff of bad faith on the part of 
the bank in making the offset. In the circumstances disclosed by the 
record as above indicated, upon the agreement, based on adequate 
consideration, that it might satisfy the indebtedness of the contractor 
out of the specific moneys coming from the city, the bank had the right 
to make the offset without inquiry and an undisclosed beneficiary 
mentioned in section 25-a of the Lien Law could not recover from the 
bank whether or not the bank had changed its position by the opera- 
tion. Hatch v. Fourth Nat. Bank, 147 N.Y. 184, 31 N.E. 403; Barclay 
v. Corn Exchange Bank Trust Co.,,267 N.Y. 630, 196 N.E. 614. 

A reason, other than lack of evidence, bars successful maintenance 
of this action. The origin, legislative history, wording and character 
of section 25-a of the Lien Law, when construed with other provisions 
of law relating to the same subject-matter, indicate that the Legisla- 
ture had no intent or purpose to create a new civil remedy. By section 
2 of chapter 515 of the Laws of 1929, section 36 was added to the 
Lien Law and provided that an “owner may not divert funds” received 
by him under advances made pursuant to a building loan contract and 
secured by a building loan mortgage from payment for the cost of the 
improvement, and “any owner and any officer, director or agent of 
any owner who before all liens are paid or discharged applies or 
consents to the application of such funds for any purpose except to 
paying the cost of improvement is guilty of a misdemeanor.” That 
section was amended in 1930. L.1930, ch. 859, §17. The title was 
changed to read “Owner who diverts funds guilty of larceny.” The 
section was made further applicable to funds advanced to an owner 
under a mortgage and application of such funds for any purpose 
other than paying for the cost of improvement prior to the paying 
of such cost made the owner “guilty of larceny and punishable as 
provided in section thirteen hundred and two of the penal law.” The 
section was also amended in 1932. L.1932, ch. 627, §9. The amend- 
ment added these words, “and by an owner under every instrument 
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of conveyance containing the covenant required by subdivision five 
of section thirteen of this chapter.” In 1930 the Legislature added 
two new sections to the Lien Law, section 36-a and 36-b, L.1930, ch. 
859, §18. Section 36-a provided that the funds received by a con- 
tractor from an owner for the improvement of real property “are 
hereby declared to constitute trust funds in the hands of such con- 
tractor to be applied first to the payment of claims of subcontractors, 
architects, engineers, surveyors, laborers and materialmen arising out 
of the improvement, and to the payment of premiums on surety bond or 
bonds filed and premiums on insurance accruing during the making of 
the improvement and any contractor and any officer, director or agent 
of any contractor who applies or consents to the application of such 
funds for any other purpose and fails to pay the claims herein- 
before mentioned is guilty of larceny and punishable as provided in 
section thirteen hundred and two of the penal law.” Section 36-b, 
as amended by chapter 696 of the Laws of 1933, limits the funds 
received by a subcontractor from an owner or contractor or sub- 
contractor for the improvement of real property to payment of the 
claims of subcontractors, laborers or materialmen only but otherwise 
is in the identical wording of section 36-a. The Legislature added new 
subdivision “(6)” to section 25 of the Lien Law in 1930, L.1930, 
ch. 859, §15, in its present form. That amendment, except as it is 
limited to funds received by the contractor for advances pursuant to 
an assignment of moneys and does not relate to advances or payments 
covered by the foregoing sections, is in the identical words of those 
sections. Sections 25-a and 25-b were added as new sections to the Lien 
Law in 1932, L. 1932, ch. 627, § 8. The first provides that a contrac- 
tor on public improvements who diverts funds is guilty of larceny and 
the second that a sub-contractor is similarly guilty, the first section 
being in the identical wording of section 36-a and the second of 36-b 
except that both are specifically made applicable to moneys received 
from contracts on public improvements. The last two sections were 
probably added to the Lien Law since some question had arisen as to 
whether or not sections 36-a and 36-b related to moneys received from 
both public and private improvements or only to moneys received from 
private improvements. 

All of the foregoing sections have exactly the same purpose which 
is declared in the title of the several acts in substantially the same 
words and in identical words in the bodies of all sections. It is plainly 
pointed out in all of them that the purpose and intent of the Legisla- 
ture was to add a contractor or a subcontractor, who had used moneys 
received by him from public or private improvements or an owner who 
had received moneys for the purpose of a private improvement without 
paying existing claims of persons mentioned in those sections there- 
from, to the class of persons against whom remedies are provided in 
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section 1802 of the Penal Law, Consol. Laws, c. 40. All sections were 
directed against and made applicable only to owners, contractors or 
subcontractors with designated funds in their hands. Those sections 
of the Lien Law and section 1302 of the Penal Law must be read and 
construed together. Section 1302 gives a measure of protection 
against a fiduciary who converts property held in trust and, by virtue 
of those sections of the Lien Law, some protection to persons men- 
tioned in those sections who have not seen fit to take advantage of other 
provisions of the Lien Law or of other remedies which they might have 
invoked. Beyond the penalty imposed for the commision of the crime 
of larceny, it provides for the imposition of a fine “not exceeding the 
value of the property so misappropriated or stolen, with interest there- 
on from the time of the misappropriation, withholding, or concealment, 
and twenty per centum thereupon, in addition, and to be imprisoned 
for not more than five years in addition to the term of his sentence for 
larceny, according to this article, unless the fine is sooner paid,” and 
directs that so much of such fine, as and when collected, as amounts to 
the amount or value of the property taken, appropriated, or stolen 
with interest from the time of the commission of the offense plus a 
reasonable sum to defray the expense of collecting the same shall be 
paid over to the person injured or defrauded. The purpose of the 
sections as may readily be seen is solely penal and not to provide civil 
remedies. Civil remedies are adequately provided by other sections of 
the Lien Law or by common law. A contractor or a subcontractor or 
an owner included within the provisions of those sections was not in- 
cluded within the class of persons punishable under section 1302 of the 
Penal Law until he was made so by those sections of the Lien Law. In 
clear terms those sections were not intended to create a real trust fund 
to remain such under any and all contingencies from the time the con- 
tractor or subcontractor first received payment on account of public 
or private improvements respectively. Those sections create no new 
causes of action. Every one of the persons mentioned for whose pro- 
tection the sections are claimed to have been enacted may sue the con- 
tractor or the subcontractor or the owner, as the case may be, as 
though the sections had never been enacted. No intent is found to 
create two concurrent remedies, one civil and the other penal under 
section 1302, for the same wrong. The intent to create one remedy 
under section 1302 is clear. 


In the only case in which the question was reached in this court we 
held that an individual claimant could not maintain an action under 
section 25-a. New York Trap Rock Corp. v. National Bank of Far 
Rockaway, 285 N. Y. 825, 35 N. E. 2d 498. We must now conclude 
that no civil representative action is created by that section and that 
it does nothing more than to bring an offender under that section with- 
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in the coverage of section 1302 of the Penal Law. The intent and 
purpose of the Legislature as to its scope seems reasonably clear. The 
section being highly penal must be strictly construed. People v. Benc, 
288 N. Y. 318, 43 N. E. 2d 61. Though section 23 requires a liberal 
construction of the provisions of the Lien Law, it does not authorize 
judicial amendment so as to enlarge its clearly defined scope and pur- 
pose. Spruck v. McRoberts, 139 N. Y. 193, 197, 34 N. E. 896; Sex- 
auer & Lemke v. Luke A. Burke & Sons Co., 228 N. Y. 341, 345, 127 
N. E. 329. 


Drawer’s Right to Recover from Indorsee of 
Forged Instrument 


Where check drawn on Treasurer of the United States and 
payable through Federal Reserve Bank was mailed to Penn- 
sylvania payee for W.P.A. services, and payee’s name was 
forged by third party, who cashed check at store which indorsed 
it to trust company which collected check from the United 
States through the bank, it was held that the rule of Erie R. Co. 
v. Tompkins did not apply in action by the United States to 
recover amount of check from company. Hence, action was not 
governed by state law, since federal statute authorized United 
States to use; payment for the check given grew out of services 
performed under Act of Congress, and forgery violated the 
federal laws. United States v. Clearfield Trust Co., United 
States Circuit Court of Appeals, Third Circuit, 130 Fed. 
Rep. (2d) 93. 

In this case plaintiff, United States, on April 28, 1936, drew 
a check upon the Treasurer of the United States payable 
through the Federal Reserve Bank of Philadelphia. The check 
was payable to the order of one Barner, a W.P.A. employee, 
for services rendered by him and was placed in the mail prop- 
erly addressed to the payee at Mackeyville, Pennsylvania. The 
check was obtained by an unknown person who forged the 
payee’s name and cashed the check at the store of J. C. Penney 
Company in Clearfield, Pennsylvania, who paid value in good 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §581. 
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faith. J. C. Penney Company indorsed the check to the Clear- 
field Trust Company, the defendant, which collected it from 
the plaintiff through the Federal Reserve Bank of Philadel- 
phia. Shortly after this, Barner notified W.P.A. authorities 
that he had not received this check. Nine months after issuance 
of the check, notice was given to the defendant of the alleged 
forgery and on August 31, 1937, the defendant was first noti- 
fied that the plaintiff demanded reimbursement upon the check. 
This action was brought against the defendant on November 
16, 1987, and J. C. Penney Company subsequently intervened. 

It was held that if the rights of the plaintiff were to be 
determined by the laws of Pennsylvania, the rights of the 
drawer to recover against defendant who had received payment 
of the check under a forged indorsement were conditioned 
upon its giving prompt notice of the forgery. Moreover, it was’ 
held that the laws of Pennsylvania were not applicable to the 
instant case. The court in its opinion discussed the question 
whether the rule of Erie R. Co. v. Tompkins, 1938, 304 U.S. 
64, 58 S. Ct. 817, was applicable in determining whether the 
court was to look to the law as declared by the state courts as 
a measure of the rights and liabilities of the parties. It was 
decided that the rule of the Erie v. Tompkins case did not 
apply to the instant case. The facts presented in the Erie case 
involved the diversity of citizenship clause, the sole purpose 
of which under federal court jurisdiction is to provide a tribunal 
to dispense justice impartially between citizens of different 
states, whereas in the instant case the plaintiff was not in 
federal court by virtue of diversity of citizenship, but by the 
expressed provision of the Judicial Code giving it the right to 
sue. The payment for which this check was given grew out of 
services performed under an Act of Congress. The forgery 
was an offense against the laws of the United States. The 
conclusion of the court is strongly supported by a group of 
decisions in which the Supreme Court has been called upon 
to determine, in the light of Erie R. Co. v. Tompkins and cases 
following it, whether a particular question not expressly 
answered by the Constitution, treaties or statutes of the United 
States is to be determined by reference to state precedents or 
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by federal courts in the light of their own body of decisions and 
their own notions of the proper rule of law. 

Accordingly, the United States could recover the amount 
of the check from company, although it was not notified of the 
alleged forgery until some nine months after the check was 
cashed, and was not notified that government was seeking 
reimbursement until some sixteen months after cashing of 
check; it appearing merely that if company had been earlier 
notified, forger might have been located. 

In its opinion, the court said: 


We do think, however, that in this case the facts in litigation 
originate fully as directly from the Constitution and statutes of the 
United States as in the Supreme Court cases just mentioned and in 
this case, as well as in those, the federal courts are not bound in their 
determination of the legal consequences of the transaction by what 
the courts of the state, where the operative facts occurred, have held 
with regard to the general question involved. 

Since it is concluded that the Pennsylvania decisions are not con- 
trolling, the matter is to be decided as a federal question from the 
“materials in hand.” In this instance we already have an authoritative 
decision in United States v. National Exchange Bank of Providence, 
1909, 214 U.S. 302, 29 S.Ct. 665, 53 L.Ed. 1006, 16 Ann. Cas. 1184. 
Here it was held that the United States could recover from a bank 
which received the money on pension checks where the names of the 
payees had been forged and that the right to recover was not condi- 
tioned either on demand or the giving of notice. This decision makes 
the federal rule in cases where it is applicable for all lower federal 
courts. It governs us here. Since that decision it has been several times 
held that where notice of the forgery has been unreasonably delayed 
the endorsee under the forged endorsement is nevertheless protected 
if he shows loss resulting to him from the unreasonable delay. The 
facts in this case, however, fall short of such proof. 

The most they show is that if notice is given promptly J. C. Penney 
employees can often locate the person who cashed a check at their store 
and that in this case inquiries have failed to locate the person who 
presented the check out of which this litigation arises. The most that 
can be concluded from this is that if they had had a prompter notice 
they might have been able to locate the impostor. This is insufficient to 
take the case out of the rule of the United Statesv. National Exchange 
Bank of Providence, supra. 

The judgment of the District Court is reversed and the case 
demanded for proceedings not inconsistent with this opinion. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


GIFT BY DELIVERY OF BANK BOOK TO 
BANK TELLER FOR BENEFIT 
OF DONEES 


White v. Bank of America National Trust & Savings Ass’n, District 


Court of Appeal, California, 128 Pac. Rep. (2d) 600 


A bank depositor’s delivery of bank book and orders for with- 
drawal from her savings account to bank teller, with intent thereby 
to transfer joint tenancy interest in such account by way of gift 
to certain persons, accomplished gift at such time. 

Decedent, an invalid confined to her bed, informed teller of 
defendant bank that she wished to convert a savings account she had 
in defendant bank into a joint tenancy account with her sister and 
nephew. Teller prepared joint account card to be signed by the 
three joint depositors and delivered it to a friend of decedent. Sub- 
sequently this card was returned to decedent signed by her sister 
and nephew who resided out of state. The joint account card signed 
by all three joint depositors was later returned to the bank. Teller 
of defendant bank later, at decedent’s request, visited decedent and 
obtained two signed withdrawal slips and the bank pass book on 
a Friday after banking hours. Defendant bank did not open again 
for business until Monday morning. On Sunday, decedent died 
before the bank book and withdrawal order had been taken to the 
bank by the teller. Plaintiff, administratrix of decedent, contended 
that teller was decedent’s agent for the purpose of transferring the 
account into a joint tenancy and that decedent’s death terminated 
agency before the transfer was actually made. 

It was held that decedent had done everything within her physical 
power to complete the gift. All that was necessary for decedent 
to complete the gift of money in the bank to her sister and nephew 
was a delivery actual or symbolic to the sister and nephew or to 
the teller for their benefit with the intent to vest title in her sister 
and nephew. There had been a delivery of the bank book with 
donative intent sufficient to constitute a gift of the savings account 
by delivery to the teller for the benefit of decedent’s sister and nephew. 





NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 8606. 
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Action by Maria A. White, as executrix of the will of Adelina Soares, 
deceased, against the Bank of America National Trust and Savings 
Association, Maria Isabel Torres and David C. Torres. From a judg- 
ment quieting the title of defendants Torres to a savings account in 
defendant bank, plaintiff appeals. Affirmed. 

Louis B. DeAvila and Frank 8. Roderick, both of Oakland, for 
appellant. 

Skinner & Abbott, J, Adrian Palmquist, Adrian Thiel, and H. H. 
Bechtel, all of Oakland, for respondents. 


DOOLING, J. pro tem.—This appeal by the executrix of the will of 
Adelina Soares, deceased, is taken from a decree quieting the title of 
the defendants, Torres, to a savings account in defendant bank. 

On July 23, 1940, the decedent was confined to her bed by what 
proved to be a fatal illness. She summoned M. L. Reece, a teller of 
defendant bank, to her home and informed him that she wished to 
convert a savings account which she had in his bank into a joint tenancy 
account with her sister Maria Isabel Torres and her nephew David C. 
Torres. Reece prepared a joint account card to be signed by the three 
intended joint depositors, and the decedent gave this card to a neighbor, 
Mr. Peterson, and requested him to mail it to the Torres, who were 
residing in Massachusetts, for their signatures. The signed ecard was 
returned to Peterson by the Torres and received by him about July 30. 
At decedent’s request Peterson delivered it to the bank bearing all 
three signatures. About August 7 or 8, decedent called in Peterson 
again and asked him to get in touch with Reece and find out why the 
transfer had not been completed; ‘‘she thought she might die before 
she had her signature put on there.’’ Peterson telephoned Reece and 
on August 9, Reece again visited decedent. The decedent signed two 
withdrawal orders (the second because her signature on the first was not 
distinct) and delivered the orders and her bank book to Reece for the 
purpose of transferring the money in her separate account into a joint 
account with the Torres. This was on Friday after banking hours. 
The bank was not again open for business until Monday morning, 
August 12. On Sunday, August 11, the decedent died before the bank 
book and withdrawal order had been taken to the bank by Reece. It 
was stipulated that Reece was not the agent of the bank. 

It is appellant’s position that Reece was decedent’s agent for the 
purpose of having the account transferred into joint tenancy and that 
her death terminated his agency before the transfer was actually made. 
That decedent intended to transfer a joint tenancy interest in her account 
to the Torres by way of gift is plain from her entire course of conduct. 
The court found that prior to August 11, 1940, decedent did create a 
joint tenancy with the Torres in her account. Certainly before her 
death she had done everything within her physical power to complete 
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the gift. She had procured and delivered to the bank the joint account 
card duly signed, and she had delivered to Reece her bank book and 
a withdrawal order with instructions to have the account transferred on 
the books of the bank to a joint tenancy account. 

All that is necessary to a completed gift of personal property is a 
delivery, actual or symbolic, to the donee or to another for his benefit 
with the intent to vest title in the donee. Here decedent delivered her 
bank book, together with a withdrawal order, to Reece. The delivery 
of a bank book, with donative intent, has consistently been held sufficient 
to constitute a gift of a savings bank account, whether accompanied by 
a written order or not (Wilson v. Crocker First Nat. Bank, 12 Cal. App. 
2d 627, 680, 55 P. 2d 1208, and cases there cited; Cahill v. Goecke, 10 
Cal. App. 2d 279, 51 P. 2d 905) and the delivery may be as effectively 
made to a third person for the benefit of the donee as to the donee him- 
self. Estate of Escolle, 134 Cal. App. 473, 480, 25 P. 2d 860, and cases 
there cited. If the decedent when she delivered the bank book and with- 
drawal orders to Reece intended thereby to transfer to the Torres a 
joint tenancy interest in her account by way of gift under the authori- 
ties above cited the gift was accomplished at that time. When the clear 
intention of the donor to make a gift can be carried out without doing 
violence to the established principles of law the courts should not seek 
highly technical reasons for defeating the gift. 

It is suggested that under section, 15a of the Bank Act (Deering’s 
Gen. Laws, 1937, Act 652) a deposit in joint tenancy form must be 
completed in the bank to create a joint tenancy in the account, but there 
is no language in section 15a purporting to make compliance with its 
terms the exclusive method of creating a joint tenancy in a bank account. 
Since the 1935 amendment to Civil Code, section 683, a joint tenancy 
may be created ‘‘by transfer from a sole owner to himself and others,’’ 
and no good reason appears why the transfer so authorized may not be 
made by any recognized method for the transfer of personal property. 
At a time when a joint tenancy could only be created by conveyance 
from a third person to the joint tenants it was recognized that a joint 
tenancy in personal property could be created by oral transfer (Estate 
of Harris, 169 Cal. 725, 147 P. 967; Young v. Young, 126 Cal. App. 306, 
14 P. 2d 580) and it is now well settled that a valid gift of personal 
property may be made, although the donor retains an interest therein. 
Gordon v. Barr, 13 Cal. 2d 596, and eases cited at page 602, 91 P. 2d 101. 
The rules of the bank could not operate to prevent the transfer by way 
of gift (Donovan v. Hibernia Sav. & Loan Soc., 90 Cal. App. 489, 265 
P. 995; Braun v. Brown, 14 Cal. 2d 346, 354, 94 P. 2d 348, 127 A. L. R. 
773) and the transfer of a savings account is not subject to the rule 
governing checks drawn on commercial accounts which requires such 
checks to be presented to the bank before the maker’s death. Spellacy 
v. Dauterman, 122 Cal. App. 416, 419, 420, 10 P. 2d 114. 
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The case of Smith v. Bliss, 44 Cal. App. 2d 171, 112 P. 2d 30, is relied 
on by appellant. In that case the decedent, Mrs. Coffin, had opened a 
joint tenancy account for herself and plaintiff. On an envelope contain- 
ing the bank book evidencing this joint account the decedent wrote: 
‘Make it joint tenancy 20,000’’ and signed her name. It was the 
plaintiff’s claim that this created a trust to the extent of $20,000 in the 
undistributed estate of Mrs. Coffin’s husband. The bare recital of these 
facts is sufficient to show the inappositeness of that case to the one 
before us on this appeal. 


TRUSTEE’S LIABILITY FOR IMPROPER 
PAYMENTS 


In re Sniffin’s Estate, Surrogate’s Court, 36 N. Y. Supp. (2d) 527 


If by the terms of the trust it is the duty of the trustee to pay 
or convey the trust property or any part thereof to a beneficiary, he 
is liable if he pays or conveys to a person who is neither the bene- 
ficiary nor one to whom the beneficiary or the court has authorized 
him to make such payment or conveyance. The trustee is liable 
although he makes the payment or conveyance under a reasonable 
mistake of law or fact. 


In this case defendant bank, trustee under terms of will of dece- 
dent, made payments to a life beneficiary from April 15, 1930, to 
November 6, 1936, and in its account as trustee credited itself with 
the amount of $6,804.48 for this period. The life beneficiary died on 
February 5, 1930. The trustee, however, acting in good faith and 
without knowledge of the death of the life beneficiary continued 
to make income payments until 1936. It was evident that some 
person knowing of the trust provision fraudulently cashed income 
checks to life beneficiary and after her death forged life beneficiary’s 
signature to authorization forwarded to attorney with reference to 
trustee’s accounting. The remaindermen, objectants to the allow- 
ance of the trustee’s account, contended that all income payments 
made after February 5, 1930, were improper because the death of 
the life beneficiary terminated the trust and all income thereafter 
accruing belonged to and became the property of remaindermen. 
It was held that notwithstanding the good faith of the trustee, the 
fraud of a third person in cashing the income checks was no defense 
and trustee was liable for full amount of payments of income 
erroneously made. 


Proceeding in the matter of the judicial settlement of the final 
account of proceedings of the Mount Vernon Trust Company, as sole 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §494. 
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surviving trustee of the last will and testament of Merwin Sniffin, 
deceased. 

Decree in accordance with opinion. 

Smith, Ranscht & Mitchell, of White Plains, for petitioners. 


Morgan, Bagg & Persons, of Mount Vernon (William M. Denman, 
of Mount Vernon, of counsel), for respondent Mount Vernon Trust Co. 


Harry Hausknecht, of New York City, for respondent Mabel Nichols. 


MILLARD, Surrogate—This decedent died a resident of Westches- 
ter County on February 6, 1924, leaving a will which was duly probated 
in this Court on March 22, 1924. Frederick W. Clark and The Mount 
Vernon Trust Company (hereinafter referred to as the Trust Company), 
named in the will as trustees, duly qualified as such. After the death 
of the said Frederick W. Clark on March 19, 1927, the said Trust Com- 
pany continued to act as sole surviving trustee. The trust established 
under the will provided that the income be paid to the testator’s daugh- 
ter Ada M. Clark, later known as Ada M. De Forest, during her natural 
life and upon her death directed payment of the remainder to the 
objectants herein. On Jun. 10, 1937, the Trust Company, as sole 
surviving trustee, prepared and filed in this office its account together 
with the usual petition asking for its judicial settlement. All of the 
interested parties were duly cited or appeared and under date of De- 
cember 17, 1937, a decree was made judicially settling and approving 
the account as filed and discharging the trustee as to all matters therein 
embraced. The records in this office would indicate that the life tenant, 
Ada M. De Forest, appeared in said accounting proceeding by her duly 
authorized attorney who, pursuant to the authority vested in him, 
represented the said life tenant as well as other interested parties in 
such proceeding. Schedule ‘‘J’’ of said account shows that from April 
15, 1930, to November 6, 1936, inclusive, the Trust Company credited 
itself with payments of income to Ada M. De Forest totaling $6,804.49. 
No objections to such credits were interposed in said proceeding. There- 
after and on or about May 27, 1942, the remaindermen made an appli- 
cation in this court to open said accounting proceeding and to vacate 
the decree on the grounds that unbeknown to them the life tenant, Ada 
M. De Forest, had died at Oakland, County of Alameda, State of Cali- 
fornia, on February 5, 1930. Such application was granted and an 
order duly made herein under date of June 22, 1942, opening the 
aforementioned accounting proceeding and vacating and setting aside 
the decree for the sole purpose of permitting said remaindermen to file 
objections to the payments shown in said account under Schedule ‘‘J,’’ 
purported to have been made to the said Ada M. De Forest from April 
15, 1930, to November 6, 1936, both inclusive. Objections to the account 
have been interposed by all of the remaindermen asserting that any 
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and all payments made by the trustee to an alleged ‘‘ Ada M. De Forest”? 
from April 15, 1930, to November 6, 1936, both inclusive, were erron- 
eously made in that the death of the life beneficiary on February 5, 
1930, terminated the trust and all income thereafter accruing belonged 
to and became the property of the remaindermen. 

It is not disputed that the trustee acted in good faith and under 
the assumption that at the time of distributing the income, as above 
stated, the life tenant was alive and received the proceeds of the checks 
forwarded to her. It is quite evident, of course, that some person or 
persons, knowing of the trust provision, fraudulently cashed the income 
checks and likewise fraudulently forged or caused to be forged the 
signature of the life tenant to the authorization executed and forwarded 
to local counsel in connection with the 1937 accounting. Unfortunately, 
however, the fraud of a third person is no defense to the trustee under 
such circumstances. The law imposes upon a trustee the duty to make 
payment to the person or persons named in the will and to no others. 
The date of death of the life beneficiary having been established as-of 
February 5, 1930, it follows that the trustee could not have made pay- 
ments of income to her after that date. In the Restatement of the Law 
of Trusts, Volume 1, page 941, the duties and responsibility of a trustee 
are summarized as follows: “‘If by the terms of the trust it is the duty 
of the trustee to pay or convey the trust property or any part thereof 
to a beneficiary, he is liable if he pays or conveys to a person who is 
neither the beneficiary nor one to whom the beneficiary or the court 
has authorized him to make such payment or conveyance.’’ The authors 
further state that the rule applies to the payment of income as well as 
to principal and that the trustee is ‘‘liable although he makes the pay- 
ment or conveyance under a reasonable mistake of law or of fact.’’ In 
Perry on Trusts, Sixth Edition, Volume II, page 1507, the author 
makes the following comment: ‘‘If through any misapprehension on the 
part of a trustee, he makes a payment to a person not authorized by 
the terms of the trust to receive it, he will be held personally responsible 
for the misapplication, to the persons who can establish a better right; 

..” In Scott on Trusts, Volume 2, page 1194, the author says: 
‘‘The trustee is liable where he makes payment to the wrong person 
because of a mistake of fact, even though the mistake is reasonable. 
Thus it has been held that if the trustee makes a payment on a forged 
order of the beneficiary which he reasonably believes to be genuine, he 
is liable to the beneficiary. So also it would seem that the trustee is 
liable where a beneficiary signs a power of attorney authorizing a 
person to receive payment from the trustee for the beneficiary, and the 
trustee makes a payment to the person after the death of the bene- 
ficiary, although the trustee makes the payment in ignorance of the 
death of the beneficiary and the consequent termination of the power.”’ 








THE BANKING LAW JOURNAL 843 


I am constrained therefore to sustain the objections and to sur- 
charge the trustee in the full amount of the payments of income erro- 
neously made as set forth in the objections together with interest thereon 
from the respective dates of each payment as requested. The additional 
objection interposed by the respondent Mary Nichols, with respect to 
commissions upon income as allowed by the decree of this court dated 
December 17, 1937, has been withdrawn. The motion to dismiss the 
answer of the Trust Company for lack of proof is granted. 

The trustee having acted in good faith, the application for the im- 
position of costs against it is denied. The respondents will, however, 
be allowed a bill of costs for their actual disbursements. 


BANK CANNOT SET OFF SPECIAL DEPOSIT 
AGAINST DEPOSITOR’S INDEBTEDNESS 


Union Properties, Inc., v. Baldwin Bros. Co., Court of Appeals of 
Ohio, 43 N, E. Rep, (2d) 112 


A bank which accepts a deposit of money made by a depositor 
for a special purpose under an agreement that it will pay the 
money when needed for that purpose cannot rightfully appro- 
priate such deposit to discharge the debtor’s indebtedness to it. 

Defendant, a contractor, was indebted to trust company in 
the sum of $45,000 at the time of its liquidation.. On the same 
date the defendant had a general deposit in the trust company of 
over $26,000. Defendant, engaged in business of public contract- 
ing, had made several special deposits in savings accounts in his 
own name, and delivered the passbooks to various cities and towns 
with which defendant had contracts for the purpose of permitting 
the cities and towns to draw against such funds for stated periods 
of time for payment of defendant’s guarantees that the work and 
material furnished met the specification of the contracts. When 
the trust company closed, the liquidator of trust company assigned 
to plaintiff two promissory notes originally given by the defendant 
to the trust company. Plaintiff brought suit to recover the amount 
of the two notes and the defendant alleged that he was entitled 
to a set-off on said notes of the amounts of certain special deposits 
made by the defendant with the trust company, which if allowed 
would pay the notes in full. It was held that the liquidator of 
the trust company was. under no obligation to set-off or to apply 
the amounts of the special deposits on the defendant’s indebted- 
ness until the time for which the special deposits had been pledged 
had expired, and proper releases had been obtained. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §792. 
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Action by Union Properties, Inc., against the Baldwin Brothers 
Company, on certain notes, wherein the defendant set up a claim 
for set-off. From a judgment for defendant, 7 Ohio Supp. 157, the 
plaintiff appeals.—[Editorial statement. ] 


Reversed, and final judgment entered for plaintiff. 
Lindemann & Ziegler, of Cleveland, for plaintiff-appellant. 
Harry A. Hanna, of Cleveland, for defendant-appellee. 


MORGAN, J.—A cognovit judgment was rendered in the court 
of common pleas in favor of the plaintiff against the defendant in 
the amount of $4,506.44 on two promissory notes originally given 
to the Union Trust Company by the defendant and later assigned 
by the liquidator of the bank to the plaintiff. The judgment was 
vacated and the defendant, in its answer subsequently filed, claimed 
that it was entitled to a set-off on said notes of the amounts of certain 
special deposits, which, if allowed, would pay the notes in full. 

At the trial of the case and at the close of all of the evidence, 
both parties moved for a directed verdict. The jury was discharged 
and the trial court entered a judgment for the defendant. 

The important facts were stipulated by the parties. On June 15, 
1933, when the Union Trust Company went into liquidation, the 
defendant was indebted to the bank in the sum of $45,000 on the said 
two notes. On the same date the defendant had a general deposit 
in the Union Trust Company of over $26,009. This general deposit 
was set off by the liquidator as of June 15, 1933, leaving a principal 
balance owing on the said two notes in excess of $18,000. 

The defendant had been engaged in the business of public contract- 
ing and had constructed pavements and roadways for the City of 
Cleveland and other neighboring cities and villages. All of the defend- 
ant’s public contracts contained a provision that a certain amount 
of money specified in each contract should be deposited in a bank as 
a guarantee of full performance of the contract by the defendant. 
It was provided in each contract that such deposit, together with 
interest, should ‘‘remain in pledge as a guarantee upon the part of 
the contractor that the workmanship and material furnished under 
these specifications are in all respects first class as herein provided’” 
and also that the deposit should be made in such manner ‘‘that the 
same shall be subject to the order of the city or village only, so that 
in the event of the contractor’s failure to make repairs or do other 
work elsewhere herein required, and until the guarantee had been 
released by the city, said sum may at any time be drawn upon by 
the city... .”’ 

The contract also provided that at the expiration of the term of 
guarantee the special deposit should be returned to the contractor, 








THE BANKING LAW JOURNAL 845 


less any expenses which the city might have incurred necessarily in 
connection with the contract. 

On February 27, 1933, when the Union Trust Company ceased 
doing business as a going bank, and on June 15, 1933, when it went 
into liquidation, the defendant had eight such special deposits with the 
bank. These special deposits constituted defendant’s compliance with 
the above stated requirements of its various public contracts. The 
signature cards in the possession of the Union Trust Company con- 
tained the legend that the deposits were made by the defendant ‘‘sub- 
ject to the order of’’ a specified city or village. The passbook in 
each case had been delivered to the city or village. The defendant 
also had executed to the bank an assignment of its interest in the said 
special deposits as a security for its indebtedness to the Bank. 

After the Union Trust Company went into liquidation all of the 
cities and villages for whose benefit the special deposits with the bank 
had been created, released to the defendant at different times their 
interest in the deposits without any deductions. The first release 
was by the City of Parma on August 17, 1933, of $1,000 in a special 
deposit created for its benefit. The liquidator immediately gave the 
defendant credit for $1,000 on the balance due from the defendant 
on the said notes. As the other interested cities and villages executed 
releases, the amounts of the special deposits so released were allowed 
in each case by the liquidator as set-offs on the defendant’s indebt- 
edness. 

On this basis there is still owing by the defendant on the said two 
notes, the amount for which the plaintiff recovered a cognovit judg- 
ment. The defendant, however, contends that it has the right to have 
the total of the said eight special deposits set-off on its indebtedness 
to the bank as of February 27, 1933, when the Union Trust Company 
ceased to do a general banking business, or at least as of June 15, 1933, 
when the bank went into liquidation. (‘Whether the defendant is right 
in this contention is the sole question to be decided in this case. 

In his opinion, the trial court recognized that by the agreement 
of all parties, the city or village for whose guarantee the special deposit 
had been created had the right to draw on the special deposit to make 
necessary repairs or to secure full compliance of defendant’s obliga- 
tions under its contract, but the trial court in his opinion further 
stated: ‘‘But what would have been the position of, or rights of the 
bank upon presentation of the draft or order, if it had a cross-demand 
existing between it and the defendant contractor at the time of pres- 
entation of the draft or order? The weight of authority seems to 
concede to the bank the right to compensate itself in whole or in part 
and refuse payment of the draft or order for want of funds.... If 
the bank had this right of set-off as a going institution, to refuse pay- 
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ment of a draft or order before acceptance and credit to its own claim 
against a depositor the balance in a deposit account, what different 
position would the bank have been in when it was refusing to pay 
anyone ?’’ 

We concede that if the bank as a going concern had the right to 
refuse to honor a draft by the city on a special deposit and to apply 
it on the bank’s claim against the depositor, the liquidator of the bank 
would have the same right. It is our opinion, however, that by the above- 
stated provisions of the contract between them, a definite pledge of 
the amount of the special deposit was made by the defendant for the 
benefit of the named city or village; that the provision in the signature 
card in the bank’s possession in each case, to the effect that the deposit 
was made ‘‘subject to the order’’ of a named city or village put the bank 
on notice that the amount of the deposit had been so pledged for the 
protection of the said city or village; that the bank as a going con- 
cern, and after insolvency, the liquidator could not nullify or refuse 
to recognize such a pledge made for the protection of the city or village 
by applying the deposit on the depositor’s indebtedness to the bank, 
until the municipality had released its interest in the deposit, or until 
it had come under a legal obligation so to do. 

The rule of law applicable to this case is well stated in a note in 
30 L.R.A., N.S. 517, to the case of Smith v. Sanborn State Bank, 147 
Iowa 640, 126 N-W. 779, 140 Am.St.Rep. 336, ‘‘All the authorities 
are agreed upon the rule of law declared in the above case, that a bank 
which accepts a deposit of money made by a depositor for a special 
purpose under an agreement that it will pay the money when needed 
for that purpose, cannot rightfully appropriate such deposit to dis- 
charge the depositor’s indebtedness to it.’’ 

In addition to the cases cited in the above note in 30 L.R.A.,NS., 
517, we add the following which are to the same effect ; Lutz v. Williams, 
79 W.Va. 609, 91 S.E. 460, L.R.A.1918A, 76; Ballard v. Home National 
Bank of Arkansas, 91 Kan. 91, 136 p. 935, L.R.A.1916C, 161; Twentieth 
St. Bank v. Gilmore, 4 Cir., 71 F.2d 594; Craig v. Bank of Granby, 
210 Mo.App. 334, 238 S.W. 507; First National Bank & Trust Co. v. 
Osage Supply Co., 186 Okl. 259, 97 P.2d 3. 

We therefore hold that the liquidator of the Union Trust Com- 
pany was under no obligation to set off or to apply the amounts of 
the special deposits on the defendant’s indebtedness until the time 
for which the special deposits had been pledged had expired, and 
proper releases had been obtained. It follows that the defendant’s 
claim that a set-off of the special deposits should have been allowed 
as of February 27, 1933, or June 15, 1933, is without merit. 

The plaintiff by brief and on argument maintained that inasmuch 
as the defendant in this case had no right to have the special deposits 
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set off on its indebtedness to the bank on the date it went into liquida- 
tion, the liquidator was under no legal obligation to allow any set-offs 
even after all the pledges had been released. 

Inasmuch as the liquidator in each ease did allow a set-off as soon 
as the pledge of the special deposit had been released, we are not 
required to pass on and we express no opinion as to this claim of the 
plaintiff. It is obvious that if the liquidator had refused to allow 
the special deposits to be set off on the defendant’s indebtedness, after 
all rights of third parties in the deposit had been released, a very 
different question would have been presented to this court. 


MAILING OF CHECK TO THIRD PERSON 
CONSTITUTES DELIVERY 


Finn, Sheriff v. National City Bank of City of New York, City Court 
of New York, 36 N. Y. Supp. (2d) 545 


The mailing of a check to payee in the care of a third person 
constitutes delivery to payee. 

In April, 1941, defendant bank,received a draft from a customer 
with instructions to collect proceeds and remit by a cashier’s check 
payable to order of a debtor, the check to be mailed to payee in 
eare of a Chicago corporation. Defendant bank collected draft and 
on August, 1941, mailed cashier’s check according to instructions. 
On September, 1941, a warrant of attachment in an action by a 
plaintiff against debtor was served on defendant bank. Up to the 
time of the service of the warrant, the draft had not been presented 
to defendant bank for payment. It was held that the mailing of the 
check to the Chicago corporation constituted a delivery and there- 
fore any subsequent service of warrant of attachment on defendant 
bank was ineffectual, inasmuch as defendant bank did not possess 
any property of the debtor at the time of attachment. 


Action by Daniel Finn, Jr., Sheriff of New York County, and an- 
other, against the National City Bank of the City of New York in aid 
of an attachment against the defendant, wherein both parties filed 
motions for summary judgment. 

Defendant’s motion for summary judgment granted and complaint 
dismissed, and plaintiffs’ motion for summary judgment denied. 

McCole & Reid, of New York City (Samuel J. Reid, of New York 
City, of counsel), for plaintiffs. 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §383. 
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Shearman & Sterling, of New York City (Lester Kissel, of New 
York City, of counsel), for defendant. 


COLEMAN, J.—This is an action by the sheriff and an attachment 
creditor in aid of attachment against the defendant, a banking institu- 
tion, pursuant to section 922 of the Civil Practice Act. Each side moves 
for summary judgment, raising the question of the validity of the 
attachment. 

On September 2, 1941, a warrant of attachment in an action brought 
by plaintiff Hyde against Battle Creek Drugs, Inc., a Michigan cor- 
poration, was served upon the defendant bank. In April, 1941, the 
bank had received a draft from a customer with instructions to collect 
the proceeds and to remit by cashier’s check payable to the order of 
Battle Creek Drugs, Inc., the check to be mailed to the payee in care 
of the Export Corporation, Chicago. The bank in due course collected 
the draft and on August 8, 1941, pursuant to instructions, mailed its 
eashier’s check, drawn to the order of Battle Creek, to Export at the 
address given. Up to the time of the service of the warrant the draft 
had not been presented to the bank for payment. The question is 
whether when the warrant was served the bank had in its possession 
property of Battle Creek which was subject to attachment. The bank 
contends that it did not; that its only remaining obligation was that 
of drawer of a negotiable instrument, and that as the instrument 
itself was not in its possession when the warrant was served the service 
was ineffectual. Its contention should be sustained. 

A debt represented by a negotiable instrument can be attached 
only by levy upon the instrument itself or by service of the warrant 
of attachment upon the person holding it. Civil Practice Act, secs. 
916, 917; ef. Erskin v. Nemours Trading Corp. 239 N. Y. 32, 145 N. E. 
273. The plaintiffs conceded upon the argument that if the bank had 
mailed its check directly to Battle Creek there would have been nothing 
to attach in New York. This is so because the mailing of the check: 
constituted delivery to the payee and established the bank’s obligation 
to be only that of drawer. Negotiable Instrument Law, sec. 2; Bainbridge 
v. Hoes, 149 N. Y. S. 20, affirmed 163 App. Div. 870, 149 N. Y. 8. 
20, on opinion of referee below. The narrow question is whether mail- 
ing to the payee in care of some third person was a ‘‘delivery’’ of the 
check. Yet it should make no difference in the result that the check 
was ‘‘delivered’’ in the literal sense to someone other than the payee. 
The bank had mailed it to the very person and to the very place to 
which it had been directed to send it, it mailed it not to Export, as 
plaintiff says, but to Battle Creek in care of Export, where it was 
available to the payee. Export had acted as agent for Battle Creek 
and it was not uncommon for checks payable to Battle Creek to be 
sent directly to the agent. There is no room for doubt that the mailing 
of the check by the bank constituted proper delivery. 
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Some time after the service of the warrant upon the bank the check 
was sent by Export to the plaintiff Hyde (who is its assignee) and 
the sheriff thereupon attempted to attach it. There is some question 
as to whether the check was sent into the state by Export without the 
consent of Battle Creek for the purpose of subjecting it to attachment 
here (cf. Erskine v. Nemours Trading Corp. 239 N. Y. 32, 145 N. E. 
273, supra), but it is unnecessary to consider the consequences, since 
the purported levy was made after the service of the summons outside 
of the state without an order of the court and is therefore without 
effect (Civil Practice Act, sec. 235). 

Defendant’s motion for summary judgment is granted and com- 
plaint is dismissed. Plaintiff’s motion for summary judgment is denied. 
Order filed. 


DUTIES OF BANK AS CUSTODIAN OF WILL 


Scholen v. Guaranty Trust Co, of New York, Court of Appeals of New 
York, 43 N, E. Rep. (2d) 28 


A mere custodian of a will is not charged with the duty of ascer- 


taining the date of death of testator in order to probate the will 
within a reasonable time thereafter. 


Decedent in 1927, executed a will, designating defendant trust 
company the sole executor and trustee. Decedent delivered the will 
to defendant, placing it in the custody of the defendant for safe 
keeping. Defendant accepted and retained custody of the will 
until September, 1937. Decedent died in 1933 and his estate was 
administered as intestate estate. In August, 1937, defendant found 
the will and deposited it with the Surrogate’s court. The assets 
of the estate had then already been distributed by the Public Admin- 
istrator. The administrator with the will annexed brought this 
action against defendant to recover damages sustained because of 
defendant’s alleged negligence in not promptly presenting the de- 
cedent’s will for probate. It was contended that defendant owed 
to the decedent a duty to make periodical check-ups, to keep the will 
safely and securely, and present or cause the same to be presented for 
probate upon the death of the testator. It was also contended that 
defendent owed the incidental duty to seek by means available to it, 
information whether the testator was living or dead. 

It was held that as to the first cause of action concerning the 
extent of the defendant’s duties arising out of the custody of the 
will the complaint was properly dismissed. As to the second cause 
of action, which alleged that defendant represented to the decedent 
that in the performance of its duties it maintained a highly organ- 
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NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1615. 





850 THE BANKING LAW JOURNAL 


ized central control division which devoted most of its time in check. 
ing obituary notices, news items in daily newspapers, law journals, 
Surrogate’s Court records, records of the Health Department and 
other sources of information concerning the death of the maker of 
any will in its custody, the court held that it was a question of fact. 
The motion to dismiss the second cause of action was denied. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Charles 8. Scholen, as limited administrator with the will 
annexed of the estate of Frederick B. Aebly, deceased, against Guar- 
anty Trust Company of New York to recover damages sustained because 
of the defendant’s alleged negligence in not promptly presenting the 
deceased’s will for probate. From a judgment of the Appellate Divi- 
sion, 263 App. Div. 703, 31 N. Y. S. 2d 664, affirming a judgment in 
favor of defendant entered upon an order of the court at special term, 
Walter, Judge, presiding, 177 Misc, 64, 29 N. Y. 8. 2d 929, granting 
defendant’s motion to dismiss the complaint, motion for leave to appeal 
to the Court of Appeals having been denied by the Appellate Division, 
263 App. Div. 718, 32 N. Y. 8. 2d 124, plaintiff appeals by permission 
of the Court of Appeals. 

Order modified and as modified affirmed. 

I. Maurice Wormser and Edward A. Scott, Jr., both of New York 


City, for appellant. 
Theodore Kiendl, Otis T. Bradley, and Andrew Y. Rogers, all of 
New York City, for respondent. 


LEHMAN, C. J.—The defendant made a motion pursuant to rule 
106, subdivision 5, of the Rules of Civil Practice, for an order dismissing 
the complaint on the ground that the complaint does not state facts 
sufficient to constitute a cause of action. Upon that motion the court 
may, of course, consider only the sufficiency of the allegations contained 
in the complaint. In this opinion we treat the allegations of the com- 
plaint as established facts. 

The plaintiff seeks damages alleged to have been caused to legatees 
named in the last will and testament of Frederick B. Aebly by the failure 
of the defendant, Guaranty Trust Company, to offer for probate, or at 
least to disclose that it was in possession of, the last will and testament 
of the decedent, within a reasonable time after the death of the decedent 
or after it had notice of such death or after the death should have been 
known to the defendant ‘‘by the exercise of reasonable care and pru- 
dence.’’ The decedent, in September, 1927, executed a will in which 
the defendant trust company was designated the sole executor and 
trustee. The decedent delivered the written instrument to the defendant 
placing it ‘‘in the custody of the defendant for safe-keeping.’’ The 
defendant accepted the custody of the instrument and retained possession 
of it until September, 1937, ‘‘with full knowledge that it was, or pur- 
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ported to be, the Last Will and Testament of the said Frederick B. 
Aebly, and that it was designated therein as executor and trustee thereof, 
and, with such knowledge, the defendant did accept such designation.’’ 

It is alleged in the complaint ‘‘that by reason of the premises, and 
particularly, by reason of the trust and confidence inherent in the trust, 
duties and powers conferred upon, entrusted, committed, and transferred 
to it by the said Frederick B. Aebly, and which it took and accepted, 
as aforesaid, it was the duty of the defendant, to make periodical check- 
ups and annual investigations to ascertain whether the maker thereof 
was dead or alive; to safely and securely keep the said instrument, and 
present, or cause the same to be presented for probate, upon the death 
of the maker thereof; upon the death of said Frederick B. Aebly, to 
enter at once upon the prompt discharge of its duties as executor; to 
offer the will for probate; to obtain Letters Testamentary ; after probate. 
to protect the property and carry out the terms of the will; within a 
reasonable time after the maker’s death to notify the heirs, legatees and 
next of kin thereof, and make known to them the existence of a will, 
and to protect the legatees and beneficiaries named in said will.’’ 


The decedent died on March 30, 1933. On April 6, 1933, letters of 
administration on the ground of intestacy were granted by the Surrogate’s 
Court of Richmond County to the Public Administrator. In August, 
1937, the defendant found the will which had been placed in its custody 
ten years before. The assets of the estate had then been distributed 
by the Public Administrator. There is no allegation in the complaint 
that before that time the death of the testator was known to the defend- 
ant, but there is an allegation that his death ‘‘was known to the defend- 
ant... or by the exercise of reasonable care and prudence, should have 
been known to the defendant.”’ 

The gravamen of the complaint is that the defendant owed to the 
testator a duty to make periodical checkups and safely and securely to 
keep the will and ‘‘present, or cause the same to be presented for 
probate’? upon the death of the maker thereof, and owed to him, also, 
the incidental duty, to seek by means available to it, information 
whether the maker is living or dead. There is no allegation in the com- 
plaint that the defendant expressly agreed to make such checkups or to 
present the will for probate upon the death of the maker thereof, or to 
exercise any care to obtain knowledge whether or not the maker of the 
will was dead. The plaintiff maintains, however, that a duty arises from 
the relationship created by the delivery of the will to the defendant for 
safe-keeping and by the acceptance of the bailment by the defendant 
for its own profit. 

Unquestionably duty may grow out of a contract even though it is 
not assumed by a party to the contract. ‘‘Given the contract and the 
relation, the duty is imposed by law.’’ Glanzer v. Shepard, 233 N. Y. 
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236, 239, 185 N. E. 275, 276, 23 A. L. R, 1425. In this case, however, 
neither reason nor authority supports the plaintiff’s contention that 
an implication of voluntary agreement by the trust company to produce 
the will for probate, even though it may not have received actual notice 
of the testator’s death arises from acceptance of the bailment or that 
from the relations created by such bailment a duty arises to exercise 
care to discover such death. The defendant, according to the complaint, 
received the will ‘‘for safe-keeping.’’ It accepted the custody thereof. 
It was bound to return the instrument to its maker upon demand and 
perhaps after the death of the testator and upon notice of such death, 
it was bound to produce the will so that it might be probated. The 
complaint does not show that the defendant voluntarily assumed any 
greater obligation and, at least in the first cause of action, the complaint 
alleges no facts which would permit the inference that from the bailment 
a broader duty arises which the law imposes even though not voluntarily 
assumed by the parties. For that reason we agree with the courts below 
that the facts alleged in the first cause of action are insufficient to show 
any dereliction of duty by the defendant. 

In our opinion, however, additional facts alleged in the second cause 
of action are sufficient to permit the trier of the facts to find the assump- 
tion of a duty by the defendant to exercise care to discover within a 
reasonable time the death of plaintiff’s testator. There it is stated that 
the defendant represented, among other things: 


‘‘That in connection with its said custody department, it had a highly 
organized central control division which devotes much, if not all of its 
time, to checking obituary notices, news items in daily newspapers, law 
journals, Surrogate’s Court records, records of the Health Department 
of the City of New York, and other sources of information, for informa- 
tion concerning the death of the maker of any will in its custody, and 
that such division was well equipped with facilities for obtaining such 
information. 

‘‘That as custodian of wills, it periodically reviews each will in its 
custody, and that at least once every year, an investigation or inquiry 
is made to ascertain whether the maker of any will in its custody, is 
alive or dead. 

‘‘That after the testator’s death, it would offer the will for probate, 
notify heirs, legatees and next of kin, and make known the existence of 
a will, and that after probate, it would execute the provisions of the 
will, and would protect the legatees named in the will, with a clear and 
definite understanding of its duties and responsibilities.’’ 


It may be that plaintiff upon the trial will be unable to show that 
such representations were made. If it does produce such proof a ques- 
tion of fact would arise whether the defendant failed in any duty arising 
from the contract of bailment made upon such representations and the 
relation created by such contract. 

We do not pass upon the question whether damages resulted from 





THE BANKING LAW JOURNAL 853 


such dereliction if it occurred. The order of the Appellate Division 
and the Special Term should be modified by providing that the motion 
to dismiss the second cause of action is denied, and as so modified 
affirmed, without costs. 


LIABILITY FOR ASSESSMENTS BY 
BANK STOCKHOLDER 


Lucking v. Delano, Comptroller of Currency, United States Circuit 
Court of Appeals, Sixth Circuit, 129 Fed. Rep. (2d) 281 


A national bank stockholder cannot escape his individual liability 
for assessments by rescinding his purchase of stock or by refusing to 
receive a new stock certificate when the capital stock of the bank is 
reduced. Federal Reserve Act. § 23,12 U.S. C. A. § 64. 


Action by William Alfred Lucking, and others, against Preston 
Delano, Comptroller of the Currency, and others, to set aside a contract 
of settlement entered into by a receiver. From an order dismissing the 


complaint, William Alfred Lucking and others appeal. 

Order affirmed. ' 

William Alfred Lucking and Lucking, Van Auken & Sprague, all 
. of Detroit, Mich., for appellants. 

Frank E. Wood, of Cincinnati, Ohio (Robert S. Marx, of Cincinnati, 
Ohio, Carl Runge and Frank Wiseman, both of Detroit, Mich., and 
Nichols, Wood, Marx & Ginter, of Cincinnati, Ohio, on the brief), for 
appellees. 


ALLEN, C. J.—This appeal attacks an order of the District Court 
dismissing appellants’ complaint upon the ground that the facts therein 
set forth are not sufficient to justify the relief sought, or any other 
relief in favor of the appellants. The complaint was filed on behalf 
of the stockholders of First National Bank-Detroit, a national banking 
corporation which ceased normal banking operation on February 11, 1933, 
and is in process of liquidation by a receiver appointed by the Comp- 
troller of the Currency. Appellants, as holders of stock in the Detroit 
Bankers Company, a holding company which held substantially all the 
stock of First National Bank-Detroit, are members of the class which 
has been declared to be the actual and beneficial owner of the capital 
stock of First National Bank-Detroit, and hence subject to an assess- 
ment of one hundred per cent upon such shares. Barbour v. Thomas, 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1442, 1458. 





804 THE BANKING LAW JOURNAL 


6 Cir., 86 F. 2d 510, certiorari denied 300 U. 8S. 670, 57 8. Ct. 513, 
81 L. Ed, 877. The interrelationship of the holding company with 
various other important Michigan banks has been fully described in that 
case and in Ullrich v. Thomas, 6 Cir., 86 F. 2d 678, certiorari denied 
301 U. S. 692, 57 S. Ct. 794, 81 L. Ed. 13848, and needs no further 
elaboration. 

Appellants’ complaint sought to set aside a contract of settlement 
entered into by a receiver appointed for the Detroit Bankers Company 
in a state court proceeding, and the receiver of First National Bank- 
Detroit, and to have the court determine the value of all assets received 
by First National Bank-Detroit thereunder and credit such recoveries 
upon the assessment liability of the shareholders of the Detroit Bankers 
Company, whether paid or unpaid. In the alternative it prayed for 
an adjudication that the settlement had the effect of extinguishing the 
right of appellee receiver to collect further assessments from stockholders 
of the Detroit Bankers Company. 

The contract was executed after extended negotiations, with the 
approval of the Comptroller of the Currency and upon an order of the 
District Court granting the receiver’s petition for authority to enter 
into the compromise. The principal provisions are as follows: 

(1) A suit which involved a disputed liability of $8,000,000, filed by 
the receiver of the Detroit Bankers Company against First National 
Bank-Detroit, was to be dismissed with prejudice. 

(2) Bankruptey proceedings filed by the receiver of First National 
Bank-Detroit, against the Detroit Bankers Company were to be dismissed. - 

(3) The receiver of the Detroit Bankers Company was to transfer 
and deliver to the receiver of First National Bank-Detroit, ‘‘as cus- 
todian,’’ all shares of First National Bank-Detroit stock held by it. 
aggregating 249,987. 

(4) A claim of approximately $4,000,000, consisting principally of 
a direct liability of the Detroit Bankers Company to First National 
Bank-Detroit on five promissory notes executed in January, 1933, was 
to be filed in the state court receivership and a five per cent dividend 
amounting to $200,365.70 was to be forthwith paid thereon. Assets 
Realization Company, a subsidiary of the Detroit Bankers Company, 
also indebted to First National Bank-Detroit, in conjunction with the 
Detroit Bankers Company was to assign unconditionally to the receiver 
of First National Bank-Detroit all title and interest in certain collateral 
security and non-book assets having an appraised value of approxi- 
mately $950,000. 

(5) Certain payments were to be accepted in full settlement of 
assessment liability which the receiver was asserting against the First 
National Company, another subsidiary of the Detroit Bankers Company, 
on the basis of its ownership of Detroit Bankers Company stock. Cf. 





THE BANKING LAW JOURNAL 855 


Barbour v. Thomas, supra. Similar stock assessment claims against 
Assets Realization Company were also released. The compromise satis- 
faction of claims against these subsidiaries included disposition of their 
deposit accounts and their interests in collateral held by First National 
Bank-Detroit. 


We think that the order must be affirmed. Appellants claim that 
the receiver of First National Bank-Detroit became the actual owner 
of the shares in First National Bank-Detroit under the terms of the 
settlement, and thereby assumed and became subject to the assessment 
liability attaching to such shares, and that the receiver’s right to collect 
further assessments was extinguished. This claim ignores the terms 
of settlement, the record facts, and the applicable law. The agreement 
expressly stated that the receiver took the shares as ‘‘custodian for the 
shareholders of the Detroit Bankers Company.’’ The Comptroller 
authorized the receiver to take the shares as custodian upon the theory 
that ‘‘in the event the creditors should be paid in full and any sur- 
plus remained for the benefit of such shareholders’’ they would be 
entitled to share in the distribution thereof. Under Title 12, U. S. C., 
§ 64, 12 U. 8S. C. A. § 64, stockholders of record at the time of the 
insolveney of the bank are liable for the assessment. Scott v. Deweese, 
181 U. S. 202, 21 8S. Ct. 585, 45 L. Ed. 822. A stockholder cannot 
escape his individual liability by rescinding his purchase of stock, 
Salter v. Williams, D. C. N. J., 219 F. 1017, nor by his refusal to 
receive a new stock certificate when the capital stock of the bank is 
reduced. Schechter v. Sherwin, 7 Cir., 81 F. 2d 603. The receiver of 
First National Bank-Detroit received these shares as custodian five 
years after the insolvency of the bank, and this could not affect the 
liability of those, including appellants, who were the true owners at the 
time of suspension of business. 

Under the decisiow in Barbour v. Thomas, supra, appellants were 
the real and beneficial owners of the stock, as such liable for the assess- 
ment, and a transfer by the holding company could not wipe out that 
liability. The decision in Backus v. Connolly, 268 Mich. 495, 256 N. W. 
496, in no way conflicts with this holding, for that case did not decide 
that the assessment under the federal statute was not enforceable against 
the stockholders as real or actual owners of the bank stock. That ques- 
tion was not in issue in the Michigan case. Cf. Barbour v. Thomas, 
supra, 86 F. 2d at page 517. 

The claim that the avails of the settlement should have been and are 
now to be applied to the stock assessment is equally lacking in merit. If 
the debtor had not acquiesced in the application of the settlement pay- 
ment in the manner specified in the contract, the creditor was free to 
direct the application to be made. Van Sceiver v. King, 176 Mich. 604, 
605, 142 N. W. 1069; Reconstruction Finance Corp v. MeCormick, 
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7 Cir., 102 F. 2d 305, certiorari denied Bele v. Reconstruction Finance 
Corp., 308 U. S. 558, 60 S. Ct. 90, 84 L. Ed. 469. The amount recovered 
under the settlement was definitely allocated by the contract to be applied 
to specific debts of the Detroit Bankers Company and its subsidiaries, and 
this allocation was confirmed by order of the District Court. 

It is not necessary to discuss all of the questions raised by appellants. 
Suffice it to say that this suit is an attempt to defeat by collateral attack 
the collection of an assessment in every respect valid and binding. This 
cannot be done. Church v. Hubbard, 6 Cir., 91 F. 2d 406. 


BANK NAMED AS FICTITIOUS PAYEE OF 
NEGOTIABLE INSTRUMENT 


Ritter v. Moore, Supreme Court of Idaho, 128 Pac. Rep. (2d) 639 





Where bank named as payee of note never owned the note and 
never received delivery thereof and note was delivered to holder 
who lent money to the makers, it was held that the payee of the 
note was fictitious and hence the note was payable to bearer. 

In this case plaintiff purchased draft of $1,000 from a bank and 
mailed it to defendant. A few days later plaintiff received through 
the mail from the defendant a promissory note for $1,000. At that 
time plaintiff did not observe that note was payable to an Idaho bank 
and not to her. The defendant originally made the note to the order 
of an Idaho bank as payee and it was signed by three other persons 
as co-makers. The bank, however, never received delivery of the note 
and never owned it. Plaintiff brought suit against defendant for 
non-payment of balance of $950. Defendant contended that plaintiff 
was not entitled to maintain action as she was not the owner of the 
note on which the action was predicated. It was held that inasmuch 
as there was never any intention of delivering the note or making 
payment to, or securing the loan from payee bank named in the note, 
it followed that the note was payable to plaintiff as bearer, it being 
conclusively shown that the named payee was fictitious. 





Action by Etta M. Ritter against L. J, Moore and others to recover 
on a note and for attorney’s fees. From a judgment of nonsuit, plaintiff 
appeals. 

Reversed with directions. 
Tom Felton, of Moscow, for appellant. 
J. H. Felton, of Moscow, for respondents. 


er ———— 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §954. 
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AILSHIE, J.—Appellant, a resident of Kalispell, Montana, brought 
this action against respondents on a promissory note, to recover the sum 
of $950, principal, with interest at 8 per cent per annum; and for 
attorney’s fees and costs of suit. 

The note (exhibit 1) appears to have been executed at Coeur d’Alene, 
Idaho, by the defendants, November 19, 1940, for $1,000, payable ‘‘to 
the order of The Idaho First National Bank at the Idaho First National 
Bank of Boise, at its Banking House in Coeur d’Alene, Idaho.’’ On the 
back of the note appears endorsement of payment of $50 on the principal, 
November 22, 1940. The note reads as follows: 


‘*$1,000.00 Coeur d’Alene, Idaho, 
‘*November 19, 1940 
: ‘*Ninety days after date, for value received, I, we, or either of us, 
promise to pay to the order of The Idaho First National Bank at The 
Idaho First National Bank of Boise, at its Banking House in Coeur 
d’Alene, Idaho. ,. One... Thousand & no/100 Dollars in lawful 
money of the United States of America, with interest thereon, in like 
money at the rate of 8 per cent per annum, payable from date until 
maturity, and thereafter at the rate of 8 per cent per annum until paid, 
and if not paid at maturity and this note be placed with an attorney for 
collection, or if suit be instituted for its collection, I, we, or either of us, 
agree to pay in either case reasonable attorney’s fees. The maker, sureties, 
guarantors and endorsers hereon severally waive presentment for pay- 
ment, protest, notice of protest and of nonpayment of this note. If the 
interest on this note is not paid at the time it becomes due the holder 
of this note at its option may declare the principal due and payable. 
‘Address —-—________—- 
**No. 


“*L. J. Moore Otto Mortensen 
W. A. Reed A. L. Peterson 
Clarence Anderson 
[Indorsed on back of note] 
‘Dated this 22 day of November 1940 
‘‘Fitsum Mining Company 
“L. J. MOORE [Signed] 
‘* (Seal) L. J. MOORE Gen. Manager 
“*Endorsement on Principal 
‘Nov. 22, 1940 $50.00 
‘*Balance of Prin. 
$950.00”’ 


According to the testimony of defendant Anderson, Moore was to 
secure a loan in the amount of money called for by this note ‘‘at the 
Idaho First National Bank here in Moscow.’’ For some reason not 


apparent from the record), the bank did not make the loan and never 
received the note. A few days later (November 22, 1940), the appellant, 
Mrs. Etta M. Ritter, purchased a draft for $1,000 of the First National 
Bank of Kalispell, Montana, and mailed the draft to defendant, L. J. 
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Moore; and, a few days later, she received through the mail from Mr. 
Moore the promissory note, copy of which is set out above. She did not 
observe that the note was made payable to the bank, and thereupon 
placed the note in her safety deposit box. 

While the evidence is meager, it is reasonably clear that the defend- 
ants, Mortensen, Peterson, Reed, and Anderson signed the note, for the 
purpose of enabling Moore to get the money to carry on some mining 
operations, in which some, or all, the parties were interested. 

There is no question but that the defendants executed the note and 
turned it over to Moore, with the expectation that he would secure a 
loan on it; nor is there any question but that he did secure $1,000 and 
turned the note over to Mrs. Ritter in return for the money. After the 
evidence was all submittted on behalf of plaintiff, motion for nonsuit 
was made and denied. Thereupon the defendant rested the case without 
the introduction of further testimony; and plaintiff moved for an 
instructed verdit. The court discharged the jury and granted a motion 
for nonsuit and predicated his order on the following grounds: 





‘*1. That the evidence fails to show that the plaintiff is the owner 
of the note upon which this action is predicated, or that she paid for and 
on behalf of herself, or for and on behalf of her mother, any money or 
thing of value for the same; 


**2. That neither the pleadings nor the evidence show that this 
action is brought by plaintiff for the collection of said note for and on 
behalf of any owner thereof, and totally fails to show a right in plaintiff 
to maintain this action.’’ 


Mrs, Ritter was in possession of the note and introduced it in evidence 
on the trial. This was sufficient evidence of ownership to put the defend- 
ants on their proofs; she was the ‘‘bearer’’ of the note. Craig v. Palo 
Alto Stock Farm, 16 Idaho 701, 705, 102 P. 393; Home Land Co. v. 
Osborn, 19 Idaho 95, 100, 112 P, 764; Anderson v. Coolin, 28 Idaho 494, 
500, 155 P. 677; Mauritz v. Schwind, Tex. Civ. App., 101 S.W.2d 1085, 
1095; Crocker-Woolworth Nat. Bank of San Francisco v. Nevada Bank, 
139 Cal. 564, 73 P. 456, 462, 63 L.R.A. 245, 96 Am. St. Rep. 169; Sees. 
26-109, 26-206, 26-401, I.C.A. 

Mrs. Ritter testified that the money with which she bought the draft 
was money belonging to her mother, which had been intrusted to her 
for loan or investment. Apparently, upon the latter proofs, the court 
held that the evidence failed to show any right of action existing in 
plaintiff, or that she was prosecuting the action on behalf of another 
person. 

In Craig v. Palo Alto Stock Farm, supra, Home Land Co. v. Osborn, 
supra, and Utah Implement-Vehicle Company v, Kenyon, 30 Idaho 407, 
410, 164 P. 1176, this court held that the statute, requiring that all 
actions shall be prosecuted in the name of the real party in interest (secs. 
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5-301 and 5-302, I.C.A.), had been modified, as to negotiable instruments, 
by the Uniform Negotiable Instruments Act, allowing anyone in posses- 
sion of a negotiable instrument to maintain an action thereon. Appellant 
was a holder in due course, as defined by sec. 26-402, I.C.A., and was 
entitled to prosecute the action in her own name, under the express pro- 
visions of see. 26-401, reading: ‘‘The holder of a negotiable instrument 
may sue thereon in his own name and payment to him in due course 
discharges the instrument.’’ 

It is quite clear, from the testimony and exhibits in the case, that 
it was a matter of no consequence to the signers of this note, whether 
Moore got the money from the Coeur d’Alene bank, Moscow bank, Mrs. 
Ritter, or someone else. The Coeur d’Alene Branch of the Idaho First 
National Bank of Boise was named payee in the note, probably only by 
reason of the note being a printed form in common use by the bank, 
in which the bank was named as payee. It is perfectly clear, however, 
that the bank never owned the note and never received delivery of it; 
and that the named payee was fictitious. See Union Bank & Trust Co. 
y. Security-First National Bank, 8 Cal. 2d 303, 65 P. 2d 355, and cases 
cited ; sec. 26-109, I. C. A. 

Our statute (sec. 26-109, I.C.A.) provides, inter alia, as follows: 


‘‘The instrument is payable to bearer: 

‘*3. When it is payable to the order of a fictitious or non-existing or 
living person not intended to have any interest in it, and such fact was 
known to the person making it so payable, or known to his employee or 
other agent who supplies the name of such payee;.. .”’ 


The Missouri Negotiable Instruments statute contains the same pro- 
vision as we have in sec. 26-109, supra, and in American Sash & Door 
Co. v. Commerce Trust Co., 332 Mo. 98, 114, 56 S. W. 2d 1034, at oage 
1040, the court said: ‘‘The law further is well established that the payee 
named in an instrument will be deemed fictitious though designating 
an existing person, if there was no intent he should have a beneficial 
interest in the paper.’’ Commenting on the foregoing quotation, the 
same court later said: ‘‘The intent referred to is an intent on the part 
of the maker.’’ Meredith v. Pound, Mo. Sup., 92 S. W. 2d 698, 701. 

In Soekland v. Storch, 123 Ark. 253, 185 S. W. 262, Ann. Cas. 1918A, 
668, the supreme court of Arkansas, discussing the words ‘‘fictitious”’ 
and ‘‘nonexisting’’ person, as used in a similar statute, said: ‘‘ ...a 
‘fictitious payee’ means a fictitious person, who, though named as payee 
in the note, has no right to it, or the proceeds of it, because it was not 
so intended when the note was executed. Therefore whether the paper 
is to be considered as having a fictitious payee depends upon the knowl- 
edge or intention of the party against whom it is attempted to assert the 
rule, and not upon the actual existence or nonexistence of a payee of 
the same name as that inserted in the instrument; so that, on the one 
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hand, a real person may be fictitious, and, on the other, a nonexisting 
person may be real within this rule.”’ 

The writer of the text on Bills and Notes, 10 C. J. 8., § 129, p. 582, 
very aptly covers the circumstances of this case as follows: ‘‘ The fictitious 
payee may be an actual person originally intended for payee, but never 
actually made such, the instrument being diverted from its original 
purpose and discounted by another person.’’ 

Here, we have a case where it is admitted by all parties, that there 
was never any intention of delivering the note or making payment to, 
or securing the loan from, the payee named in the note. It follows that, 
under the statute, sec, 26-109, and the authorities above cited, the note 
was payable to bearer. See Annotations to Bourne v. Maryland Casualty 
Co., 185 8, C. 1, 192 S. E. 605, 118 A. L. R. 1 to 50; U. L. A. Neg. Instru- 
ments, Annotations to sec. 9; see, also note at page 822 of 74 A. L. R. 

From what has been said, it follows that the judgment in this case 
must be reversed. The next problem to be considered is: What shall be 
done with the case when it is returned to the trial court? In view of 
the fact that the defendant moved for a nonsuit and declined to intro- 
duce further evidence, and that the plaintiff moved for a directed 
verdict, and the trial court thereafter discharged the jury and granted 
the motion for nonsuit and entered judgment dismissing the action and 
awarding costs against the plaintiff, it would seem to follow that the trial 
court should now be directed to enter judgment in favor of the plaintiff. 
according to the prayer of the complaint, except as to the attorney fee; 
and the court should fix the reasonable amount thereof to be allowed and 
include the same in the judgment. 


































JOINT AND SEVERAL LIABILITY ON 
NEGOTIABLE INSTRUMENT 


Federal Farm Mortgage Corporation v. Adams, Supreme Court of 
Nebraska, 5 N. W. Rep. (2d) 384 











Where an instrument containing the words, ‘‘I promise to pay’’ 
is signed by two or more persons, they are deemed to be jointly and 
severally liable thereon. The rule applicable to this class of nego- 
tiable paper is: ‘‘If the obligation be joint and several, the plaintiff 
may treat the contract as joint and join all of the obligors, or he may 
treat it as a several obligation..and bring his action against each 
separately, even though their interests be joint.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §832. 
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In this case husband and wife executed a promissory note as part 
of a mortgage transaction as follows: ‘‘For value received I promise 
to pay to the order of the Land Commissioner’’ & ete., signed by 
‘‘George W. Space and Elizabeth M. Space.’’ It was held that 
makers of note were jointly and severally liable. 


Mortgage foreclosure action by the Federal Farm Mortgage Corpo- 
ration against Ralph E. Adams and wife. From an adverse judgment. 
defendants appeal. 

Affirmed. 

Ralph E. Adams, of Red Cloud, for appellants. 

Butler, James & MeCarl, of McCook, and Phillip M. Wellman and 
Franklin L. Pierce, both of Omaha, for appellee. 


EBERLY, J.—This is an appeal from a final order of the dis- 
trict court for Furnas county finding generally in favor of plaintiff 
and decreeing the foreclosure of a real estate mortgage and the sale of 
the premises therein described to satisfy the amount adjudged due 
thereon, and finding against the defendants Ralph E, Adams et al. It 
appears without dispute that on and prior to the 11th day of October, 
1934, the fee simple title of the premises here in litigation was vested in 
George W. Space alone. Elizabeth M. Space was then, and thereafter 
remained his wife. So far as the record discloses, she possessed no 
interest in the premises referred to save and except what was acquired 
by her by reason of her marital relations with George W. Space. On or 
about October 11, 1934, George W. Space and Elizabeth M. Space, 
made and delivered to the Land Bank Commissioner their promissory 
note in writing payable to him, in the sum of $6,000. On the same day 
the parties last named, to secure the payment of such obligation, 
executed and delivered to the Land Bank Commissioner their mortgage 
deed containing the usual and customary conditions, which was on 
the 19th day of October, 1934, duly recorded in the office of the county 
clerk of Furnas county as required by law, and thereby mortgaged to 
the Lane. Bank Commissioner the property described in such mortgage 
deed. The money evidenced by the foregoing obligation was duly paid 
over to and received by George W. Space, who personally executed the 
‘Remittance Statement’’ as ‘‘borrower,’’ and acknowledged the 
“‘receipt of the proceeds of the loan as set forth therein.’’ Certain 
bankruptey proceedings were entered into by George W. Space, which 
are not of importance in the present proceeding. He and his wife, 
Elizabeth M. Space, conveyed the mortgaged premises here in suit to 
Ralph E. Adams by warranty deed executed October 2, 1939, and duly 
recorded in Furnas county on October 7, 1939. George W. Space 
departed this life on February 23, 1941, and neither he nor his wife is 
a party to this appeal. 
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The default in the payments stipulated for in the note and mort- 
gage and the breach of the mortgage conditions is not denied by the 
defendants. , 

It is alleged in the petition filed in this cause that upon the default 
in the terms and conditions of the mortgage by George W. Space, 
plaintiff elected to and did declare the whole of the balance of the 
principal of such indebtedness represented by such note and mortgage 
to be due and payable as of December 27, 1938, and instituted an action 
on such note against George W. Space in the district court for Kearney 
county, Nebraska. Due service of summons was had upon such defend- 
ant, and upon appearance duly made by such defendant, a judgment 
was duly and regularly entered in favor of the plaintiff and against 
such George W. Space in the sum of $6,621.70, with interest at 6 per 
cent per annum from the 5th day of February, 1940. The petition 
further alleges that on the 27th day of December, 1940, execution in due 
form was duly issued out of the district court for Kearney county, Ne- 
braska, ‘‘and on the same day the sheriff of Kearney county, Nebraska, 
made his return on said writ of execution showing that after diligent 
search he was unable to find goods or chattels, lands or tenements of the 
said George W. Space in Kearney county, Nebraska, on which to levy, 
and said sheriff returned said writ to the court wholly unsatisfied.’’ 

In the discussion of appellants’ contentions it must be remembered 
that appellant Adams is not the debtor or mortgagor in any sense of the 
word. He acquired title to the mortgaged premises without assuming the 
mortgage indebtedness; and prior to the entry of judgment in appellee’s 
action against the maker of the note involved in these proceedings. He 
appears throughout this litigation as attorney at law representing 
Space, and is thereby chargeable with notice of all proceedings had. 

Taking up appellants’ contentions in reverse order, we are wholly 
unable to agree with their statement that because of the terms of section 
20-2145, Comp. St. 1929, ‘‘the bringing of an action on the note alone 
and the obtaining of a judgment (at law) thereon, is a waiver of right to 
foreclose,’’ and, ‘‘is bar to foreclosure.’’ Such are not the words, nor 
the legal effect, of the statute cited in support of this proposition, nor 
do the interpretations thereof made by this court furnish any support 
for appellants’ contention. At most, the existence of this judgment at 
law operated in favor of the judgment debtor as a temporary suspension 
of the right to contemporaneously maintain an equitable action to 
enforce the mortgage securing the same, until the prescribed execution 
has been issued and duly returned by the officer receiving the same as 
unsatisfied, in whole or in part, and that the defendant has no property 
whereof to satisfy such execution, ete. Compliance with these statutory 
terms operates as a termination of the suspension as to the mortgage 
debtor. 
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‘* ‘Statutes should be so construed as to give effect to the intention 
of the legislature, and if a statute is plain and unambiguous, there is no 
room for construction or interpretation.’ Shellenberger v. Ransom, 41 
Neb. 631, 59 N. W. 935, 25 L. R. A. 564.’ Federal Farm Mtg. Cerpo- 
ration v. Thiele, 137 Neb. 626, 290 N. W. 471. See, also, Zug v. Forgan, 
3 Neb., Unofficial, 149, 90 N. W. 1129; Montpelier Savings Bank & 
Trust Co. v. Follett, 68 Neb. 416, 94 N. W. 635. 


But, we are not here concerned with a mortgage debtor, but one who 
is a total stranger to the original consideration upon which the trans- 
action rests, and who is plainly in no manner bound for the repayment 
thereof. 

In the early case of Simmons Hardware Co. v. Brokaw, 7 Neb. 405, 
Maxwell, C. J., in the delivery of the opinion by this court, employs 
the following language: 


‘“‘In the case at bar, however, the contest is entirely between lien- 
holders. The prior mortgagee files a petition to foreclose its mortgage, 
making the senior mortgagee a defendant, and alleging that the maker 
of the notes is insolvent, and that the senior mortgagee has obtained a 
judgment at law on his note, and upon that ground alone seeks to divest 
him of his lien. . . . The failure of the defendant in error to issue 
an execution on his judgment did not divest him of his lien, and the 
plaintiff, in error, in its petition, by alleging the insolvency of the 
debtor, shows that nothing could have been collected even if an execu- 
tion had been issued.’’ 


In the Brokaw case this court sustained a judgment of foreclosure 
and sale in favor of this senior mortgagee who had not had an executicn 
issued and returned on his judgment in the mortgage suit. 

The case of Chaffee v. Sehestedt, 4 Neb., Unofficial, 740, 96 N. W. 
161, 162, was a suit in equity to foreclose a mechanic’s lien. Mort- 
gagors and mortgagee were made parties thereto. The mortgagee by 
cross-petition set up its mortgage and asked for a foreclosure thereof 
which was granted by the terms of the decree entered. The lienholders 
appealed and challenged the mortgagee’s recovery because no evidence 
was introduced on part of mortgagee to show that no action at law had 
been commenced to recover the mortgage debt. The mortgagors did not 
challenge the recovery. In this case the doctrine was reiterated, ‘‘that 
the provisions requiring the return of an execution unsatisfied before 
proceedings to foreclose could be maintained were enacted for the 
benefit of the debtor,’’ and in effect decided that under the facts in 
that case the mortgagors only could complain, and the decree of fore- 
closure and sale entered was affirmed. 

Likewise, in Quesner v. Novotny, 116 Neb. 84, 215 N. W. 796, 797, 
this court speaking through Day, J., said: ‘‘It will be observed that 
these several provisions of this statute (Comp. St. 1929, secs. 20-2144, 
20-2145), are for the protection of the debtor and to prevent the 
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probability of two judgments being rendered against him for the 
same debt. In none of these provisions, however, is the mortgage 
security released. In one of them, where a judgment has been obtained, 
it is necessary that the judgment creditor exhaust his legal remedy by 
execution before proceeding to foreclose the mortgage.’’ See, also, Mont- 
pelier Savings Bank & Trust Co. v. Follett, 68 Neb. 416, 94 N. W. 635. 

It may be said that the return of the officer showing a substantial 
compliance with sections 20-2144 and 20-2145, Comp. St. 1929, is in 
evidence and is not disputed. 

A. consideration of the authorities cited, in view of the facts shown 
by the record, disclosing that the full protection of the rights of the 
mortgagor as covered by section 20-2145, Comp. St. 1929, has been 
substantially accorded, it follows that the decree of foreclosure and 
sale entered in this case is not subject to challenge by appellants because 


of alleged failure of the appellee to comply with the sections of the 
statute discussed. 


*“To entitle a mortgagee, who has taken a judgment, to foreclose, it 
is only necessary that the judgment and a return of execution as 
required by section 851, Code Civ. Proc., be set out. It is not necessary 
in the petition to state the nonexistence of other proceedings to enforce 
the judgment.’’ Montpelier Savings Bank & Trust Co. v. Follett, supra. 


See, also, Zug v. Forgan, 3 Neb. Unofficial, 149, 90 N. W. 1129. 

Nor can we accept appellants’ contention that the suit upon the 
mortgage note against George W. Space alone, and entry of judgment 
at law thereon, operated to release the makers of the mortgage note 
and to satisfy or release the real estate mortgage securing the same. 
While it is true that the language employed in the mortgage note em- 
braced the following: ‘‘For value received I promise to pay to the 
order of the Land Commissioner,’’ ete., which was signed by ‘‘ George 
W. Space and Elizabeth M. Space,’’ they are not thereby constituted 
‘*joint makers’’ thereof, as appellants contend. 

Section 62-117, Comp. St. 1929, provides: ‘‘. . . Seventh. Where 
an instrument containing the words, ‘I promise to pay’ is signed by 
two or more persons, they are deemed to be jointly and severally 
liable thereon.’’ 

The rule applicable to this class of negotiable paper is: ‘‘If the 
obligation be joint and several, the plaintiff may treat the contract as 
joint and join all of the obligors, or he may treat it as a several ob- 
ligation and bring his action against each separately, even though their 
interests be joint.’’ 11 Standard Ency. of Procedure, 979. See also, 
cases cited in notes 98 and 99, 11 Standard Ency. of Procedure 979, 980. 

In view of the facts relating to this transaction disclosed by the 
record, including the ownership of the legal title by George W. Space, 
the receipt of the entire proceeds of the mortgage loan by him, the 
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marital relations of the parties, and the entire absence of any evidence 
tending to prove an intent on the part of Elizabeth M. Space to charge 
her separate estate with the payment of the mortgage indebtedness, 
whether she could, in view of the entire situation, be considered as a 
joint maker of the note in suit, Query. 

At all events, we are satisfied that the judgment and decree of 
foreclosure entered by the district court in this case are supported by 
proper proof, and such judgment is, Affirmed. 


LIABILITY OF DRAWEE BANK FOR PAYMENT 
OF FORGED CHECKS 


Marlin National Bank v. Reed, Court of Civil Appeals of Texas, 
164 S. W. Rep. (2d) 260 


A drawee bank accepting and paying forged checks purporting to 
be checks of its depositor is guilty of negligence precluding recovery 
against a collecting bank although collecting bank was negligent in 
failing to obtain identification of the party cashing the checks. 

In this case drawee bank over a period of nine months paid a 
series of checks bearing forged signature of a bank director who 
maintained a large checking account at the bank. The checks were 
forged by a wholesaler’s sales and collecting agent who obtained 
payment in goods or cash for products delivered to the director and 
and sent forged checks to wholesaler in settlement of the director’s 
account. It was held that bank’s negligence in failing to detect 
forgeries precluded recovery against the wholesaler which had in- 
dorsed the checks and received the proceeds thereof. The wholesaler 
was not liable to the bank for the proceeds of the checks as for money 
had and received because had bank immediately detected forgeries, 
wholesaler would not have suffered losses from subsequent forgeries 
to which it would be subjected if required to reimburse bank. 


Suit by Tom S. Reed against Marlin National Bank and Texas Pacific 
Coal & Oil Company to recover the aggregate amount of 15 forged 
checks drawn against plaintiff’s account on deposit with the bank and 
paid by the bank and for which the Texas Pacific Company received the 
benefit. The bank filed a cross-action against the Texas Pacific Company 
which filed a cross-action against the bank conditioned upon recovery 
by plaintiff against the Texas Pacific Company. From a judgment in 
favor of plaintiff against the bank alone, and denying the bank any 
recovery against the Texas Pacific Company, the bank appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 8550. 
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Judgment affirmed. 
L. J. Wardlaw, of Fort Worth, and Cecil R. Glass, of Marlin, for 
appellant. 

Arthur Haddaway, of Fort Worth, and Malone, Lipscomb, White & 
Seay, of Dallas, for appellees. 








SPEER, J—Tom 8. Reed of Falls County, Texas, filed this 
suit against Marlin National Bank, to which we shall refer as Bank, 
and Texas Pacific Coal & Oil Company, to which we shall refer as TP, 
the manner in which it is designated in some of the testimony. 

Reed sought recovery of $1,392.50, the aggregate amount of a series 
of 15 checks represented by forged instruments against his account on 
deposit with the Bank, and paid by the Bank, and for which amount 
TP received the benefit. 


The Bank filed a cross-action against TP upon two grounds. (1) 
Because the forgeries were committed by one Schrader as agent of TP 
while in the discharge of his duties as such agent and within the scope 
of his authority, and (2) because TP received no title to the proceeds 
of said forged checks and therefore was unlawfully withholding money 
which belonged to the Bank as custodian for Reed. 


TP answered, denying that Schrader was acting within the scope 
of his agency in forging the checks involved, but that Reed was a 
eustomer of TP who bought petroleum products in wholesale lots from 
it, and that it being Schrader’s duty to collect for said merchandise, 
the checks were sent to TP by Schrader, in due course of business, in 
payment of the products so purchased by Reed, and that its position 
has changed for the worse by the acceptance and payment of said 
checks by the drawee Bank. TP filed a cross-action against the Bank 
conditioned that if Reed should recover against it in his original action, 
then that TP have judgment against the Bank for such amount as 
shall be recovered by Reed against TP. In said cross-action TP alleged 
in substance that it had accepted the several forged checks within a 
short time after each was drawn and immediately deposited same with 
a Forth Worth bank for collection from the drawee, the Bank in this 
ease. That Reed was a director in the Bank and a regular depositor 
there; that the Bank was negligent in paying said forged checks and 
charging same to the account of Reed, its depositor, and as a result 
of said negligence, TP would lose the amount of payment for its 
petroleum products previously sold to Reed, for. which the forged 
checks were given by Schrader, if required to return the proceeds so 
received by it. 

The case was tried to the court without a jury. The court filed 
findings of fact and conclusions of law. The fact findings are not 
challenged by either party. Upon the facts so found the court entered 
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judgment in favor of Reed against the Bank for the amount of 14 
checks found to have been forged, and for the amount one other check 
was raised from what it originally provided for. No recovery was 
allowed against TP. Judgment was also denied the Bank in its cross- 
action against TP and because TP’s cross-action against the Bank was 
conditioned upon a recovery by Reed against it, and this relief being 
denied, the judgment allowed no recovery by TP against the Bank on 
the former’s conditional cross-action. The Bank alone has appealed. 

As we view this appeal, the material facts found in the record are 
substantially: That during the period of time involved, Reed was a 
director in the Bank, but not active in its operation, except as a 
director; he had been a depositor for many years, was a man of con- 
siderable means, owning 600 acres of land and other property; his 
total worth was estimated by another official of the Bank to be approxi- 
mately $100,000. Reed operated a small store and sold petroleum 
products in connection with his business. TP had an agent, one 
Schrader, at Marlin, Texas, authorized to sell its products in a pre- 
scribed area. Schrader made requisition to TP from time to time for 
such merchandise as he desired ; he was authorized to sell his employer’s 
goods in bulk or wholesale, for cash or on credit, to customers whose 
rating had been approved by the home office. Tom S. Reed had been 
approved by TP as one to whom Schrader could sell on credit. Schrader 
would have Reed to sign a ticket when merchandise was delivered, 
indicating the amount of such delivery. The tickets signed during the 
month would be sent to the home office of TP by Schrader, and the 
account made up and returned to Schrader for collection and remit- 
tance when collected to the home office. Schrader was paid a commission 
on products sold and collected for. Late in September, 1939, Schrader 
began a system of embezzlement and forgery; his scheme appears to 
have been that he would sell the products to Reed, take signed tickets 
as above pointed out, send them to TP and get the monthly account 
back. After deducting from the account his personal bill for groceries 
purchased, receive the remainder in cash, appropriate the cash to his 
own use and write a check on the Marlin Bank, where he knew Reed 
carried his account, forge Reed’s name to the check, made payable either 
to TP or to some other person, and send to TP in settlement of Reed’s 
account. If he made a check payable to a third person he would forge 
the endorsement of payee before sending it to TP, ostensibly in payment 
of the amount due by Reed to TP. The company received the checks 
from Schrader without knowledge of: Schrader’s fraud and endorsed 
each with a rubber stamp, ‘‘For deposit only’’, and deposited them with 
a Forth Worth Bank for Credit or collection, in the usual channels of 
banking, from the drawee bank at Marlin, Texas. The Bank accepted 
and paid each of the checks and charged them to the account of Reed. 
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Trial court found as a fact that Schrader was not acting within the 
scope of his employment by TP when he committed the forgeries and 
perpetrated the frauds involved in this case. Although the forgery of 
Reed’s name was cleverly done, the Bank continued paying them over a 
period of about nine months. The first forged check was for $137.84, 
dated September 9, 1939, and was paid by the Bank on October 7, 1939. 
In each instance, the Bank appears to have paid the check within a few 
days after its date, perhaps about a sufficient time for it to go to Fort 
Worth and be deposited by TP and go through usual channels before 
presentation to the Marlin Bank. There were one or more such trans- 
actions each succeeding month until when the last check was drawn, on 
July 5, 1940, and was cashed by the Bank on July 10, 1940. There was 
one check which was in fact legally signed by Grady Reed, a son of Tom 
S. Reed, payable to TP, dated 4-23-1940, for $49.13, that had been 
raised by Schrader from its original amount of $41.13, both in the 
figures and written part. The trial court found this was crudely done 
and that the Bank should have detected it. A photostatic copy of the 
check support the court’s finding. Reed had not called for nor received 
his canceled checks from the Bank during the period covered, but late 
in July or early in August, became anxious about the condition of his 
account, investigated and found his balance to be less than he had 
expected. An investigation by him and the cashier of canceled checks 
led to the discovery of the forgeries. Shortly after the discovery 
Schrader was arrested and confessed all. Demand was made by Reed 
upon TP for repayment of the amounts received on the checks. When 
payment was refused, Reed instituted this suit. The record discloses 
that there is no real controversy between Reed and the Bank—that 
the Bank is prosecuting the suit against TP at its own expense and will, 
in the end, hold Reed harmless from loss. 

The Bank represents one point as a basis for reversal of the judg- 
ment entered. It reads: ‘‘The court erred in entering judgment that 
Marlin National Bank, appellant, take nothing by its suit on its cross- 
action against appellee Texas Pacific Coal & Oil Company for the 
amount of the forged checks in controversy.’’ 

The Bank relies largely upon the holdings in First Nat. Bank of 
Walnut Springs v. Farmers’ & M. State Bank of Ballinger, Tex. Civ. 
App., 146 8. W. 1034, writ dismissed ; Fidelity & Deposit Co. of Mary- 
land v. Forth Worth Nat. Bank, Tex. Com. App., 65 S. W. 2d 276, 
First Nat. Bank of Winnsboro v. First Nat. Bank of Quitman, Tex. 
Com App., 299 S. W. 856, and other cases which have discussed them. 

As we read those cases, it appears to us that they were decided upon 
a state of facts materially different to those before us. They seem to 
have turned upon the point that the payee banks paid forged instru- 
ments and charged them to their depositors and the drawer received 
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the proceeds from payment.and thereafter held monies as ‘‘had and 
received’’ under circumstances in which, if they. had been compelled 
to refund the money, they would be in no worse position than they 
were before they received it. LIlustrative of this is the language used 
in the first case cited [146 S. W. 1036]: ‘‘It is immaterial that the 
plaintiff [drawee bank] was negligent [in paying the forged instru- 
ment], because it does not lie in the defendant’s mouth to say to the 
plaintiff: ‘While I had no right to the money, I have a right to keep 
it because, if you had. exercised proper care and diligence, I would not 
have obtained it.’ ’’ It will also be noted that in the cases so relied 
upon by the Bank, the parties sought to be held had guaranteed all 
previous endorsements. The holdings above referred to are ably dis- 
eussed, and, we think, properly disposed of in Citizens’ Nat. Bank of 
Odessa v. San Angelo Nat. Bank, Tex. Civ. App., 19 S..W. 2d 388, writ 
dismissed. No useful purpose could be served by a lengthy quotation 
therefrom by us. 

We think the rule laid down in First Nat. Bank of Wichita Falls 
v. First Nat. Bank of Borger, Tex. Civ. App., 37 S. W. 2d 802, writ 
refused, more nearly covers the situation before us than those cited 
above. The principal point there determined was that a drawee bank 
(Marlin Bank in our ease), by accepting and paying forged checks 
purporting to be checks of its depositor, is guilty of negligence pre- 
eluding a recovery against a collecting bank (standing in place of TP 
here) although collecting bank (TP here) was negligent in failing to 
obtain identification of the party cashing the check. In the instant case 
there is no question involved of the good faith in accepting’ from 
Schrader the forged checks and that a valuable consideration passed. 
It was not alleged, nor is it here contended by the Marlin Bank, that 
it was misled or thrown off guard in accepting the forged instruments. 
Nor does it allege or contend that any act of TP caused it to accept and 
pay the forged instruments. Nor does it purport to offer any excuse 
for having made the mistake of not detecting the forgery. It is appar- 
ently the well settled rule that a drawee bank is charged with knowledge 
of the genuine signature of its depositors; the great length of time 
Reed had been a depositor with this drawee, the magnitude of Reed’s 
checking account and his intimate association with the institution 
emphasize the application of the rule to the facts of this case. The 
exceptions to this rule as pointed out in the cases relied upon by the 
Bank in this appeal were not pleaded and if they had been they would 
have found no support in the testimony. 


The rule upon which ‘‘moneys had and received’’ is predicated 
is inapplicable to this case, because it cannot be said that the negligence 
of the Bank as drawee in failing to detect the forgery of this series of 
checks covering the long-drawn-out period of about nine months, did 





870 THE BANKING LAW JOURNAL 


not place TP in a worse position than it would have been but for such 
failure by the Bank. This for the reason it is obvious that if the Bank 
had detected the first item of forgery in September or October, 1939, 
the remaining 14 items between that date and the following July, 1940, 
would not have occurred and TP’s losses thereunder would not have 
been sustained by it. 

We think the cases discussed support the judgment entered by the 
trial court. In addition to those mentioned, the following authorities 
are applicable to the situation before us. 7 C. J. 688 to 690, sect. 417; 
9 C. J. S., Banks and Banking, § 357, and authorities cited; 12 A. L. R. 
1091; 71 A. L. R. 337; 121 A. L. R. 1056, and notes under each; cases 
cited in 6 Tex. Jur., pages 303 to 305, §§ 154 and 155. 

We hold that the judgment of the trial court was proper under the 
facts presented. It is therefore affirmed. 


RENEWAL OF NOTE PRECLUDES DEFENSES 
OF WHICH MAKER HAS NOTICE 


Howell v. Flora, Supreme Court of Kansas,127 Pac. Rep. (2d) 721 


One who gives a note in renewal of another note, with knowledge 
at the time of a partial failure of the consideration for the original 
note or false representations by the payee, waives such defense, and 
cannot set it up to defeat a recovery on the renewal note. 

In this case defendants executed several promissory notes between 
the years 1921 and 1927 payable to order of the Farmers bank. The 
bank was placed in the hands of a receiver in 1937, and the Quinter 
State Bank took over the assets, including the notes of the defend- 
ants. In 1933 and by way of renewal of said notes defendants 
delivered to the Quinter State Bank a note in the sum of $1800. 
Thereafter and before maturity thereof, the Quinter State Bank, 
for value received, indorsed and delivered said note without recourse 
to the plaintiff, the present owner and holder of said note, for and 
on behalf of the stockholders of the Farmers Bank. Defendants 
alleged that $500 of the original notes was wholly without any actual 
consideration, and that the supposed consideration which moved 
the defendants to execute the original notes, wholly failed. Defend- 
ants also alleged that said notes were procured from them by fraud 
and false representations by the promotional scheme to defraud 
wheat growers of Kansas. It was held that, under the facts as 
alleged, any fraud which may have been inherent in the notes had 
been waived by the defendants. 


a a a a a a ah ol eee 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §352. 
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Action by W. F. Howell against E, N. Flora and another to recover 
on a note. From a judgment for plaintiff, defendants appeal. 
Affirmed. 


Jesse I. Linder, of Gove City, for appellants. 


William Wagner, Jr., of Wakeeney (W. H. Wagner, of Wakeeney, 
on the brief), for appellee. 


ALLEN, J.—This was an action on a promissory note. The petition 
alleged : 


‘2. That on or about the 28th day of October, 1933, the defendants, 
E. N, Flora, and Ethelinda Flora, his wife, did then and there make, 
execute and deliver to The Quinter State Bank, Quinter, Kansas, their 
certain promissory note, in writing, whereby, for value received, the 
said defendants then and there promised to pay to the said, The Quinter 
State Bank, Quinter, Kansas, the sum of Eighteen Hundred Forty-six 
and 59/100 Dollars on or before four months after the date thereof, 
together with interest thereon at the rate of eight per cent per annum, 
from the date thereof, and said interest to be paid semi-annually. A 
true copy of said note showing endorsement thereon is hereto attached, 
made a part hereof and marked exhibit ‘‘A.’’ 

‘*3. Thereafter and before maturity thereof, The Quinter State 
Bank, Quinter, Kansas, for value received, endorsed and delivered said 
note without recourse to the plaintiff whoever since has been, and is now 
the owner and holder of said note for and on behalf of the stockholders 


of The Farmers State Bank of Quinter, Kansas, as hereinbefore set 
forth.’’ 


It was alleged that the action was brought on behalf of the stock- 
holders of the Farmers State Bank, Quinter, Kansas; that plaintiff was 
duly authorized by all of such stockholders to prosecute the action for 
and in their behalf and in his own name. It was alleged that certain 
payments had been made on the note, the last payment having been 
made on June 1, 1938. Plaintiff asked judgment for the balance due 
on the note with interest and costs. 

Defendants filed a motion to have plaintiff make the petition more 
definite and certain by stating the exact number of the stockholders of 
the Farmers State Bank, to set forth by what authority plaintiff repre- 
sents such stockholders, if such authority or power of attorney is in 
writing that a copy of such document be attached, that plaintiff be 
required to show the date on which the note was endorsed and delivered 
to plaintiff and the consideration that was paid to the Quinter State 
Bank, and that the petition should set forth for what purpose and by 
what authority the stockholders of the Farmers State Bank as such, by 
and through the plaintiff purchased the note and why was the note not 
negotiated to the Farmers State Bank direct instead of the stockholders 
as alleged in the petition. 

The motion was denied and this ruling of the court is the first error 
assigned. 
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Under the code of civil procedure, G. S. 1935, 60-401, every action 
must be prosecuted in the name of the real party in interest, except as 
otherwise provided in Section 60-403. Under the latter section ‘‘a 
person expressly authorized by statute’’ may bring an action without 
joining with him the person for whose benefit it is prosecuted. 

The negotiable instruments law, G. S. 1935, 52-501 provides: ‘‘The 
holder of a negotiable instrument may sue thereon in his own name, and 
payment to him in due course discharges the instrument.’’ In Section 
52-102 a ‘‘holder’’ is defined: ‘‘ ‘holder’ means the payee or endorsee 
of a bill or note, who is in possession of it, or the bearer thereof.’’ Section 
52-508 reads: ‘‘In the hands of any holder other than a holder in due 
course, a negotiable instrument is subject to the same defenses as if 
it were nonnegotiable. . . .’’ 

In Manley v. Park, 68 Kan. 400, 75 P. 557, 558, 66 L. R. A. 967, 
1 Ann. Cas. 832, the question as to whether the holder of a bond was the 
real party in interest was before the court. It was there stated: 


‘When the owner of a note, for reasons satisfactory to himself, 
assigns it to another, thereby vesting in him the full legal title, the 
assignee becomes, so far as the debtor is concerned, the real party in 
interest. The original owner is still the person to be finally benefited by 
the litigation, but his legal demand is no longer against the maker of 
the note, but against the person to whom he has assigned it. When the 
obligor is sued by such assignee (no claim as innocent purchaser being 
involved), he can make any defense he could have made against the 
assignor; he is fully protected against another action; and in no way is 
it a matter of the slightest concern to him what arrangement between 
the plaintiff and the original creditor occasioned the assignment. This 
being true, it would be a sacrifice of substance to form to permit the 
defendant to defeat the action by showing a failure of consideration for 
the transfer, or that the plaintiff was bound to account to his assignor 
for a part or all of the proceeds. We hold that the objection urged to 
the judgment on the ground that plaintiff was not the real party in 
interest is untenable.”’ 


The rule announced in Manley v. Park, has been followed in our later 
eases. Lower v. Shorthill, 103 Kan. 534, 538, 176 P. 107; Goebel v. 
Anderson, 123 Kan. 211, 255 P. 77; Farmers’ Cooperative Union v. 
Reynolds, 127 Kan, 16, 272 P. 108. 

It is the legal title to negotiable paper and not the beneficial interest 
therein which controls as to the proper parties plaintiff in suits for the 
the collection thereof. 8 Am. Jur., Bills and Notes, Section 920. 

Motions to strike and to make definite and certain rest in the sound 
discretion of the trial court, and from rulings thereon an appeal does 
not ordinarily lie. Unless it appears the ruling affects a substantial 
right and in effect determines the action, it is not appealable. Nelson v. 
Schippel, 143 Kan. 546, 56 P. 2d 469. See Estes v. Tobin Construction 
Co., Kan. Sup., 127 P. 2d 720, this day decided. There was no error in 
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the order of the trial court overruling the motion to make the petition 
definite and certain. 

It is next contended that the court erred in sustaining plaintiff’s 
demurrer to the answer of defendant. The answer admits the execution 
and delivery of the note sued on in this action. The answer states: 


“‘2. That the note sued on was executed without any considera- 
tion therefor excepting that said note was given in renewal of certain 
prior original note or notes executed and delivered by defendants to said 
Farmers State Bank of Quinter, Kansas, and defendants, having no 
written records or files thereon can no longer recollect the dates on 
which, and the amounts for which said prior notes were written.’’ 


The answer alleges that between the years 1921 and 1927 the Farmers 
State Bank of Quinter held one or more promissory notes of defendants ; 
that in 1927 the Farmers State Bank was placed in the hands of a 
receiver; that the Quinter State Bank took over the assets, including 
certain notes which were taken for collection only, including the notes 
of defendants; that thereafter and by way of renewal of the note or 
notes, defendants executed and delivered to the Quinter State Bank the 
note sued on in this action; that by reason of the facts set forth, the 
plaintiff is not a holder in due course and that plaintiff holds the note 
“‘subject to the defenses hereinafter to be made against said note.’’ The 
answer states: 


**5. That Five Hundred Dollars ($500.00) of said original note or 
notes was wholly without any actudl consideration, and the supposed 
consideration which moved the defendants to execute said original note 
or notes, wholly failed, and said original note or notes was procured 
from the defendants by fraud and false representations, all of which 
facts are more fully set out hereinafter, to-wit: 

“6. That on or about April 2, 1919, H. C. Nunn, Paul Noble, and 
H. M. McQueen, and T. S. McQueen, and others to the defendant 
unknown, conspired together for the purpose of forming an organization, 
by means of which said persons would be able to and intended to fleece 


and defraud the wheat growers of Kansas, out of large sums of 
money... .’’ 


The answer sets forth at length the scheme of the promoters and 
the fraudulent representations under which defendants and others were 
induced to purchase certificates in a common law trust. We quote a 
pertinent paragraph from the answer: 


“*(6c) Defendants state that they were at that time wheat growers 
in the vicinity of Quinter, Kansas, and were therefor interested in 
encouraging and promoting the construction of storage facilities for 
grain, and that defendants believed and relied upon the above recited 
statements and representations and were deceived thereby, and by 
reason thereof defendants signed and delivered said original note or 
notes covering Five Hundred Dollars ($500.00) or One Thousand Dol- 
lars ($1,000.00) of preferred stock in said Associated Mill and Elevator 
Company and that because of the lapse time, the same being approxi- 
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mately twenty (20) years and because they have no written records or 
files relating thereto defendants are positive that they had contracted 
to purchase shares of preferred stock in said mill and elevator company 
to the extent or value of Five Hundred Dollars ($500.00) and that they 
may have contracted to purchase and did purchase preferred stock in 
said mill and elevator company to the extent or value of One Thousand 
Dollars ($1,000.00), and that it is possible Five Hundred Dollars 
($500.00) of the note sued on herein represents preferred stock in said 
mill and elevator company.”’ 


Does the answer, as above outlined, set up a valid defense to plain- 
tiff’s petition? 

Our. statute G. S. 1935, 60-313 provides: ‘‘When a right of action is 
barred by the provisions of any statute, it shall be unavailable either 
as a cause of action or ground of defense.’’ 

In Muckenthaler v. Noller, 104 Kan. 551, 180 P. 453, it was held 
that the statute was not applicable to mere defenses. 

In our recent case of McCarthy v. Sink, 152 Kan. 659, 671, 107 P. 2d 
790, 797, the cases where the doctrine in the Noller case was followed 
are examined and it was stated: ‘‘In the cases where the rule stated 
was applied, the defensive matter was connected with and grew out 
of the same transaction or matter which formed the basis of the plaintiff’s 
claim.”’ 

In the case before us the plaintiff’s cause of action is predicated 
upon the last of a series of notes covering a period of years after the 
date of the original transaction. It is urged that all matters of defense 
contained in the answer are barred by the statute and that the rule in 
the Noller case has no application to the facts set forth in the answer. 
We find it unnecessary to determine that question and prefer to base 
our decision on a different ground. 

In 8 Am. Jur., Bills and Notes, § 350, it is stated: 

“‘The great weight of authority is that the renewal of an instrument 
precludes defenses of which the maker or drawer has notice, either as a 
result of the operation of the principle of waiver or that of estoppel, 
unless the defense is such that waiver or estoppel cannot operate against 
ons 
In Roess Lumber Co. v. State Exch. Bank, 68 Fla. 324, 67 So. 188, 
L. R. A. 1918E, 297, Ann. Cas. 1916B, 327, it was there held: ‘‘One 
who gives a note in renewal of another note, with knowledge at the time 
of a partial failure of the consideration for the original note, or false 
representations by the payee, etc., waives such defense, and cannot set 
jt up to defeat a recovery on the renewal note. And where one giving 
such renewal note either had knowledge of such facts and circumstances, 
or by the exercise of ordinary diligence could have discovered them and 
ascertained his rights, it became his duty to make such inquiry and 
investigation before executing the renewal note, and, if he fails so to 
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do, he is as much bound as if he had actual knowledge thereof.’’ (Syl. 1.) 

‘In Gay v. First National Bank, 172 Miss. 681, 160 So. 904, it was 
stated : ‘‘ Where a party has full knowledge of all defenses to a note and 
executes a new note payable at a future date, he then waives all his 
defenses and becomes obligated to pay the new note. Tallahatchie Home 
Bank v. Aldridge, 169 Miss. 597, 604, 153 So. 818. And where the facts 
and circumstances are such that a reasonably prudent person, judged 
by normal standards, would or should have made inquiry, which in- 
quiry, if reasonably pursued and with ordinary diligence, would have 
led to full knowledge of his defenses, then it becomes the duty of the 
party or parties to make such inquiry or investigation before executing 
the renewal note, and if he fail to do so he is as much bound as if he 
had actual knowledge of all the facts.’’ 172 Miss. at page 686, 160 So. 
at page 905. 

See to the same effect Farmers’ & Merchants’ Sav. Bank v. Jones, 
196 Iowa 1071, 196 N. W. 57; Fipps v. Stidham, 174 Okl. 473, 50 P. 2d 
680; Farmers’ & Merchants’ Bank v. Parker, 150 Tenn. 184, 263 S. W. 
84, 35 A. L. R. 1253. 

There are cases which at first glance would seem to be contrary 
to the decisions noted above. See the annotations 35 A. L. R. 1258, 
supplemented in 72 A. L. R. 600. But it will be seen that in most of 
those cases the question of whether or not the defendant had notice of 
the alleged defense at the time of the renewal of the first note was either 
not discussed or it appears definitely that he did not have actual notice 
and did not have knowledge of facts sufficient to put him on constructive 
notice of the fraud or other matter later urged as a defense. 

The great majority of the courts hold where the maker of a note 
either has actual or constructive notice of fraud which would make his 
note only voidable but not absolutely void that if he thereafter renews 
the note he waives such defense to the renewal note. See 72 A. L. R. p. 605. 

The former decisions of this court are consistent with the majority 
view. In Fraker v. Cullum, 21 Kan. 555, it definitely appears that at 
the time of the renewal the accommodation maker had no knowledge of 
an alteration of the original note. It was held he could present his 
defense to the renewal note. 

In Calvin v. Sterritt, 41 Kan. 215, 21 P. 103, 104, it is stated: 


‘* .. . The general rule as laid down in the text by Daniels in his 
work on Negotiable Instruments, is that, if the consideration of the 
original note be illegal, a renewal of it will be open to the same objection 
and defense, (p. 163, § 163;) but if, at the time the renewal was executed, 
the parties signing knew of the fraud in the original, they will be regarded 
as purging the contract of fraud, and cannot then plead it. The test, 
therefore, is knowledge or want of knowledge of fraud in the original 
at the time of the execution of the renewal, and not privity with the 
original contract under which the first note was executed... . 
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“*It is established, therefore, that in this state condition upon which 
the defense can be made is want of knowledge of the illegality of the 
original note when the renewal note is executed. Of course, it must 
necessarily be that, under certain circumstances, the giving of a new 
note would preclude the party from denying the consideration of the old 
one, but we think that, in this particular case, evidence tending to show 
that there was no consideration for the original note, and hence none 
for the notes sued upon, ought to have been admitted... .’’ 


In Farmers’ State Bank v. Shafer, 121 Kan. 860, 250 P. 273, the 
question of the knowledge of the alleged fraud on the part of a maker 
of a note at the time of the renewal of that note arose as a question of 
fact. The jury found for the defendant maker. On appeal this court 
found that the court’s instructions had been sufficient to present the 
question to the jury and affirmed the judgment. But it appears clearly 
from the third and fourth paragraphs of the syllabus and from the 
corresponding parts of the opinion that the court was in full accord with 
the majority rule outlined above, namely, that actual or constructive 
knowledge of fraud on the part of the maker of a renewal note at the 
time of the renewal note will constitute a waiver of such defense to an 
action on the renewal note. 

The statement of facts in Farmers’ State Bank v. Shafer shows that 
ease arose out of the doings of the same common law trust of which 
defendant now complains. At this late date defendant thinks ‘‘that 
it is possible Five Hundred Dollars ($500.00) of the note sued on herein 
represents preferred stock in said mill and elevator company.’’ Defend- 
ant alleges the elevator at Quinter was supposed to have been constructed 
in time to care for the wheat crop of 1921. This story was beginning 
to get a little old when the Shafer case reached this court in November, 
1926. Yet, defendant admits he made the renewal note sued upon in 
this case on October 28, 1933, and made certain payments on it there- 
after. It was certainly open to public observation that no elevator had 
been built in Quinter in 1921, and defendant had opportunity to discover 
that fact by 1933. 


If ‘‘it is possible’’ that any money included in the 1933 note stemmed 
from the fraudulent transactions of 1919, certainly the allegations of 
defendants’ answer would show he either had actual knowledge of the 
fraud before 1933, or that any reasonable man would have long been 
put upon notice of facts which would have led him to make sufficient 
inquiry to discover the fraud. Under the facts alleged any fraud which 
may have been inherent in the notes included in the notes which were 
renewed by the 1933 note sued upon in this case has been waived by the 
defendants. 

The district court was correct in sustaining plaintiff’s demurrer to 
defendants’ answer and the rulings and judgment are hereby affirmed. 








THE BANKING LAW JOURNAL 877 


DISCHARGE BY PAYMENT OF ACCOMMODA- 
TION PAPER 


Tharp v. Kitchell, Supreme Court of Florida, 9 So. Rep. (2d) 457 


A negotiable instrument is discharged by payment in due course 
by the party accommodated, where the instrument is made or 
accepted for accommodation. 

In this case promissory notes were executed by members of a 
yacht club to the club and indorsed by the club and turned over to a 
corporation as accommodation paper. The corporation borrowed 
money from a bank and used the notes as collateral to secure the loan 
which was subsequently repaid. The bank returned the notes exe- 
cuted by the members to the corporation. It was held that the 
members were discharged from their obligation on the notes and the 
corporation was not a holder in due course of the returned notes. 


Suits by C. A. Tharp against Bruce Kitchell and against Bert F. 
Hiscock and another, as executors of the last will and testament of 
William A. Weihe, deceased, on promissory notes. The suits were 
consolidated and tried, and, from judgments for the defendants, the 
plaintiff appeals. The cases were consolidated on appeal. 


Affirmed. ae 

Paul W. Potter, of West Palm Beach, for appellant. 

Bert Winters and W. J. Lake, both of West Palm Beach, for 
appellee Bruce Kitchell. 

W. Terry Gibson and Herbert T. Gibson, both of West Palm Beach, 
for appellees Bert F. Hiscock and B. A. Maxfield. 


CHAPMAN, J.—The appellant, C. A. Tharp, filed separate suits on 
two separate promissory notes against Bruce Kitchell and representa- 
tives of the estate of William A. Weihe in the Cireuit Court of Palm 
Beach County, Florida. The declarations were in the usual form and 
the defenses being the same, the suits were consolidated and tried, when 
separate verdicts and judgments were entered. The trial resulted in 
judgments for defendants below and appeals have been perfected to 
this Court. The cases are consolidated here and can be disposed of in a 
Single opinion. It is represented that other cases are pending below 
controllable by the opinion and judgments rendered in the cases at 
bar. Counsel for the respective parties disagree on the questions 
presented for adjudication by this Court. 

The appellant, below and here, challenged the legal sufficiency of the 
two pleas of the defendants, viz: 


LET AE LOAN LEASED TE EE ee a ee eT 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §690. 
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‘*That the note sued upon herein is an accommodation note, in that 
the same was executed without consideration and for the sole benefit of 
Asher-Tharp, Inc., for that during the year A. D. 1926, Asher-Tharp, 
Inc., a Florida corporation, was engaged in the business of selling gas 
and oil in the City of West Palm Beach, Florida; that during this time 
the Palm Beach Yacht Club, a non-profit corporation, organized under 
the laws of the State of Florida, was also operating in the City of West 
Palm Beach, Florida; that during said time the Palm Beach Yacht 
Club was indebted in some sum of money for gas and oil which it had 
purchased from Asher-Tharp, Inc.; that the said Asher-Tharp, Ince., 
by and through its agent or agents, represented unto the Palm Beach 
Yacht Club and to this defendant, that it was financially embarrassed 
and needed the note of the defendant sued upon and notes of: other 
members of the Yacht Club in order to bolster the credit of Asher- 
Tharp, Inc., during the summer months of the year 1926; that at said 
time this defendant was not indebted to Asher-Tharp, Inc., nor the 
Palm Beach Yacht Club, in any sum whatsover, nor under any obliga- 
tion to either of said parties, but at the request of said Asher-Tharp, 
Inc., this defendant executed the note sued upon and made the same 
payable to the Palm Beach Yacht Club, and it was understood and 
agreed at said time by and between the said Asher-Tharp, Inc., Palm 
Beach Yacht Club, and this defendant that the said note would be used 
solely for the purpose of bolstering the credit of the said Asher-Tharp, 
Ine., and would not be used for any other purpose or purposes, and 
that said note, whether used for such purpose or not, would be returned 
to this defendant at the maturity date of said note; that relying upon 
the representations aforesaid, this defendant, without any consideration 
whatsoever moving to him, and for the sole benefit of Asher-Tharp, Inc., 
signed the note sued upon. Defendant would further show unto the 
Court that the plaintiff herein if as alleged acquired the note, acquired 
the same after maturity and is not, therefore, the bona fide holder for 
value before maturity of said note.’’ 

‘‘That the note sued upon was never delivered for that during the 
year A. D. 1926 Asher-Tharp, Inc., a corporation created under the 
Laws of the State of Florida, was engaged in the business of selling 
gas and oils in the City of West Palm Beach, Florida; that during this 
time the Palm Beach Yacht Club, a non-profit corporation organized 
under the Laws of the State of Florida, was also operating in the City 
of West Palm Beach, Florida; that Asher-Tharp, Inc., during the early 
months of the year 1925 aforesaid, presented a bill to the Palm Beach 
Yacht Club, a corporation aforesaid, for certain gas and oils which it 
has purportedly furnished Palm Beach Yacht Club aforesaid; that the 
bill was immediately disputed by the Palm Beach Yacht Club, a 
corporation aforesaid ; that Bruce Kitchell, being at that time a member 
of the Palm Beach Yacht Club, was appointed on a committee to settle 
the disputed claim aforesaid; that negotiations were had between 
Asher-Tharp, Inec., and the committee aforesaid toward the settlement 
of the claim and at this time it was represented by Asher-Tharp, Inc. 
to Bruce Kitchell and the members of the committee aforesaid that 
Asher-Tharp, Inc. was financially embarrassed ; thereupon request was 
made upon Bruce Kitchell to execute a note, without consideration, for 
the sole benefit of Asher-Tharp, Inc., said note to be made payable to 
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the Palm Beach Yacht Club and by it indorsed in blank, to be used by 
Asher-Tharp, Inc. to bolster its credit during the summer months of 
the year 1926, and to be returned to Bruce Kitchell at its maturity; 
thereupon it was represented to Bruce Kitchell aforesaid that if he 
would sign such a note that such note would never be used for any other 
purpose and would never have any validity whatsoever unless and until, 
(a) similar notes were executed in like manner by other members of the 
Palm Beach Yacht Club of a total sum of $14,000.00; and (b) that said 
note would be used only for the purpose of establishing a line of credit 
for Asher-Tharp, Inc., at some bank or banking company until the fall of 
the year 1926; and (c) that said note would be returned to Bruce 
Kitchell, its maker, at its maturity; that under the specific agreements 
and representations aforesaid by Asher-Tharp, Inc. to Bruce Kitchell, 
he, the aforesaid Bruce Kitchell, signed the note sued upon in this 
action and dated the same at a further time, to-wit, August 2, 1926; 
that the notes to be executed by other members of the Palm Beach 
Yacht Club in a like manner totalling the sum of $14,000.00, were 
never secured ; that the plaintiff herein is not a holder in due course of 
said note, and therefore the defendants allege that there has never 
been a delivery of the note sued upon herein.’’ 


The aforesaid pleas were attacked on grounds: (a) The pleas show 
that the note was negotiated before maturity for a valuable considera- 
tion; (b) the allegations are insufficient to show the plaintiff was other 
than a holder in due course; (¢c) the facts alleged are insufficient to show 
the title of the Yacht Club was defective; (d) the defendant engaged 
that he would pay the note accordirig to its tenor; (e) that the defend- 
ant was an accommodation maker according to the facts as alleged; 
(f) a collateral agreement between the defendant and the oil company 
could not be adduced and shown so as to defeat, a recovery on the note; 
(g) parol evidence was not admissible to vary the terms of the written 
note sued upon. The trial court overruled the demurrer to the afore- 
said pleas and the issues were submitted to a jury. 

It is here contended that the trial court should have sustained the 
demurrer to the aforesaid pleas, and cites to sustain his contention 
Florida East Coast R. Co. v. Peters, 72 Fla. 311, 73 So. 151, Ann. Cas. 
1918D, 121; Forbes v. Ft. Lauderdale Mercantile Co., 83 Fla. 66, 90 
So. 821; Resse v. Schenck, 107 Fla. 166, 144 So. 313; Sections 6789 and 
6822, C. G. L.; Anderson v. Ax, 104 Fla. 294, 139 So. 798; Fannin v. 
Fritter, 127 Fla. 97, 172 So. 691; Erwin v. Crandall, 129 Fla. 45, 175 
So. 862; Wiers v. White, 142 Fla, 628, 196 So. 206; Knabb v. Recon- 
struction Finance Corp., 144 Fla. 110, 197 So. 707, and text writers 
and eases from other jurisdictions. 

The case of McCranie v. Cason, 79 Fla. 857, 85 So. 160, involved a 
plea of want or failure of consideration of a promissory note. The plea 
set up that the defendants purchased a tract of land from the plaintiff ; 
‘that a mortgage then existed upon the land so purchased and it was 
represented by the plaintiff that the mortgage could be retired or 
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discharged for the sum of $2,000; the defendants then gave the plaintiff 
the note for the $2,000, being the note sued upon, for the purpose of 
discharging the mortgage then existing upon the land; the plaintiff 
signed a written agreement simultaneously with the execution and 
delivery of the note sued upon in which he agreed to pay and obtain 
a cancellation of the mortgage; that the note was given for the specific 
purpose of discharging said mortgage on or before the Ist day of 
December, 1912; and the defendants alleged that the mortgage was not 
discharged, cancelled and satisfied of record by the plaintiff according 
to his written agreement and for said reason the note sued upon was 
without consideration. This Court held the plea was a good defense in 
the suit on the promissory note. 

The case of Klemtner v. Peters, 90 Fla. 448, 106 So. 401, involved 
the legal sufficiency of a plea averring total failure of consideration of 
a promissory note. Suit was brought on a promissory note against the 
maker and the plea of failure of consideration alleged in part that the 
plaintiffs were agents of Nathan Neufel for the rental of described 
property; that plaintiffs induced the defendant to lease the property 
for a period of ten years at an agreed annual rental and Neufel agreed 
to expend a large sum of money to improve the property and purchase 
fixtures appropriate for defendant’s business; that Neufel would not 
pay his agents, the plaintiffs, a full commission, when the defendant 
agreed to pay the agents commission in the sum of $750, provided the 
agents would get the lease from their principal, Neufel, and put the 
defendant in possession of the property for the ten year period, and 
pursuant to the agreement the defendant executed and delivered the 
note sued upon. Neufel refused to sign the lease or to place the 
defendant in possession of the property and returned a deposit of 
$5,000 to the defendant without possession of the building and the 
leased premises, and all of which plaintiffs had full knowledge as agents 
of Neufel, and for said reason the note sued upon was without con- 
sideration. This Court sustained the aforesaid plea and in part said 
(text 90 Fla 451, 106 So. 402): 

‘‘This plea is sufficient to admit supporting evidence of a failure of 
consideration, under the rule that where a promise to perform a service 
is the consideration for a note, a plea averring that the service had 
not been performed, though the agreed time for performance had 
elapsed, is a good plea of failure of consideration. McCranie v. Cason, 
79 Fla. 857, 85 So. 160; Odlin v. Stuckey, 76 Fla. 42, 80 So. 291; Jones 
v. McCallum, 21 Fla. 392; Hoyle v. Shirley, 94 Miss, 466, 49 So. 177; 


Perkins v. Brown, 115 Mich. 41, 72 N. W. 1095; Hawks v. Truesdell, 
12 Allen, Mass., 564.’’ 


Parol evidence is admissible, as between the parties, to show that 
a negotiable note was not to become binding, except upon the happening 
of a certain event in the future. Such evidence does not vary the terms 


THE BANKING LAW JOURNAL 881 


of a written instrument but tends to establish the fact that the note as 
between the parties never became a fixed and binding obligation because 
the event in the future contemplated by the parties failed to happen or 
occur. See Cockrell v. Taylor, 122 Fla. 798, 165 So. 887, 105 A. L. R. 
1338. We hold that the demurrer to the pleas, supra, in the order 
entered by the trial court was properly overruled. 


Bruce Kitchell testified that he was a member of the Palm Beach 
Yacht Club and that the yacht club owed Asher-Tharp, Inc., a large 
sum of money for gas and oil. Asher, an officer of the corporation, 
handled in its behalf the details of the execution of the note in litigation 
with Kitchell. It is Kitchell’s testimony that established the facts 
alleged in the pleadings supra. Counsel for appellant contends that 
this testimony is inadmissible under the several provisions of Section 
4372, C. G. L., and the theory of corporate fiction should be disregarded 
when a construction of the statute is being considered. We have thus 
presented for adjudication the question of the admissibility into evi- 
dence for the consideration of the jury the details of a conversation 
concerning the note in litigation had between a now deceased officer of 
the corporation and the maker of a note who is a party defendant. 
The inhibitions of Section 4372, supra, are restricted to transactions 
and conversations between the deceased and (a) executor or admin- 
istrator; (b) heir at law; (c) next of kin; (d) assignee; (e) legatee; 
(f)devisee; (g) or survivor of such deceased persons. It is to be 
observed that the Legislature failed or omitted to extend these inhibi- 
tions to transactions and conversations with deceased officers of 
corporations. We are not authorized to supply by judicial interpreta- 
tion the important omissions of the Legislature as contended for by 
counsel. The rules of statutory construction will not permit. See 
Madison v. Robinson, 95 Fla. 321, 116 So. 31. 

In addition to what has been said above, it appears that these 
various notes in the sum of $500 each were executed by appellee and 
other members of the Yacht Club and endorsed by the Yacht Club and 
turned over to Asher-Tharp, Inc., as accommodation paper; that Asher- 
Tharp, Ine., borrowed money from the bank on its own note and used 
these various $500 notes, aggregating $12,000, as collateral to secure 
its note to the bank, which note said corporation subsequently paid to 
the bank, and the bank returned the various $500 notes to the Asher- 
Tharp corporation. This resulted in discharging the signers of these 
accommodation notes. They had fulfilled their purpose, and when they 
were returned by the bank to the Asher-Tharp, Inc., the latter was not 
a holder in due course. The Negotiable Instruments Act, Section 6872, 
C€. G. L., provides that ‘‘A negotiable instrument is discharged: (2) By 
payment in due course by the party accommodated, where the instru- 
ment is made or accepted for accommodation. (5) When the principal 
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debtor becomes the holder of the instruments at or near maturity, in 
his own right.’’ 

Counsel for appellant contends that the evidence is insufficient to 
establish the allegations of the pleas. Several cases are cited in this 
connection. We have read the testimony appearing in the record and 
comment of counsel thereon appearing in the briefs and have heard an 
oral discussion by counsel at the bar of this Court. Litigants have a 
constitutional right to have their controversies decided by a jury under 
appropriate legal instructions. The right to a jury trial is immemorial, 
it was brought from England by the Colonists, and is generally recog- 
nized by the Americans as a birthright of free men. It is guaranteed 
by the Federal Constitution and the Constitutions of the several 
States. It is a bulwark of protection for the common man in the demo- 
eratic form of government. The Magna Charta provided that ‘‘no 
freeman shall be hurt, in either his person or property, unless by 
lawful judgment of his peers or his equals or the law of the land.’’ 
This salutary principle of law in other countries has been supplanted by 
brutal force, hate, ambition and cruelty, and truly eternal vigilance is 
the price of liberty under all systems of government. The issues were 
properly submitted to the jury under appropriate instructions and we 
fail to find error in the record. 


GIFT OF PROMISSORY NOTES 


Baer v. Baer, Supreme Court of Colorado, 128 Pac. Rep. 478 


Where son executed promissory notes to his mother, it was held 
that possession of the notes by son at his death did not create a pre- 
sumption of delivery of the notes as a gift inter vivos when the son 
and a brother jointly managed mother’s affairs and a fiduciary 
relationship between mother and son existed. 


In this case plaintiff, owner and holder of two promissory notes 
of $12,000 executed by decedent son in favor of the plaintiff, en- 
trusted the management of her affairs to decedent and his brother. 
Both decedent and his brother in the course of administering the 
affairs of the plaintiff had access to a safe deposit box belonging to 
plaintiff. Two months prior to his death, decedent obtained from box 
of plaintiff the two notes involved and other documents relating 
thereto and took them to his home where upon his death they were 
found in his deposit box. Plaintiff brought suit against defendant 
administratrix of estate of decedent for value of the notes. Defend- 
ant contended that there was a gift inter vivos of the notes to 


NOTE —VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §604. 
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decedent and supported his contention on the ground that the notes 
and other documents were found in decedent’s box at his- home 
immediately after his death and that this possession created a 
presumption of delivery to decedent as a gift. It was held that mere 
possession of the notes by the decedent at his death did not create 
a presumption of delivery of the notes as a gift inter vivos, where 
a fiduciary relationship existed between decedent and mother. 


Proceeding in the matter of the estate of Henry Alfred Baer, 
deceased, involving a claim of Anna Baer, mother of deceased, based on 
two notes. To review a judgment of the District Court allowing the 
claim, Edna M. Baer, administratrix, brings error. 

Affirmed. 

Hatfield, Chilson and Robert M. McCreary, both of Loveland, for 
plaintiff in error. 

Mortimer Stone and Alden T. Hill, both of Fort Collins, for defend- 
ant in error. 


OTTO BOCK, J.—In this litigation we are concerned with a claim 
against the estate of Henry Alfred Baer, deceased, asserted by his 
mother Anna Baer, who appears here as defendant in error. The claim 
is based upon two promissory notes aggregating $12,000, bearing date 
April 25, 1934, and due six years from date. It was disallowed by the 


county court, but on appeal the finding was in favor of claimant, and 
the administratix of the estate brings the cause here seeking a reversal 
of the judgment. 

Counsel for the administratrix state that the only question involved 
is as to delivery or nondelivery of the notes or certain assignments, 
which are involved, to deceased. It is admitted that the notes are valid 
and never were paid. They could, therefore, have passed only from 
Anna Baer to deceased as a gift. Was there a gift inter vivos? Henry 
died October 21, 1938. About two months prior to his demise these 
notes, together with other documents relating thereto, were in a safety 
box rented in the name of Anna Baer, at York, Nebraska, where she and 
her only other son, Walter Baer, made their home. Both Henry and 
Walter had unqualified authorization of access to this deposit box. In 
August, 1938, about two months prior to his death, Henry, who lived 
in Loveland, Colorado, and visited his mother on an average of twice 
a year, obtained from this box the notes and other documents relating 
thereto and took them to Loveland, where, upon his death, they were 
found in his deposit box at that place. For a number of years both sons 
had transacted and looked after their mother’s business affairs; Walter, 
because of his location at York, Nebraska, perhaps more than Henry. 
For some time the mother was not physically able to transact business 
without the assistance of one or both sons, upon whom she entirely 
relied. At the time of the trial she was eighty-nine years of age. The 
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trial court found that the notes in question were valid and existing 
obligations, and were unpaid; that Anna Baer was the owner thereof, 
and that the estate was indebted to her in the amount of $12,000, without 
interest; that there was no gift to Henry of the notes, nor of the in- 
debtedness represented thereby; that there was no delivery of said 
notes or of the written assignments thereof by the mother to Henry; 
that the assignments of the notes were executed for the purpose of 
having them placed in the safety deposit box of Anna Baer, to be kept 
and held therein pursuant to some understanding between Walter and 
Henry as to future contingencies, possibly including the death of their 
mother ; that there was at all times a fiduciary relationship and one of 
trust and confidence between the mother and Henry, as well as the 
relation of parent and son; that Henry, as well as Walter, had free 
access to, and at times did open the safety deposit box of their mother; 
and that any presumption which might otherwise arise by reason of the 
presence of said notes and assignments in the safety deposit box of 
Henry at the time of, and subsequent to, his death is negatived by 
those facts. 

One of the primary points urged by counsel for plaintiff in error to 
sustain the theory of a gift to Henry inter vivos is, that the notes and 
other documents were found in his safety deposit box at Loveland, 
Colorado, immediately after his death, and that this possession created 
a presumption of delivery to him as a gift. The status of the two sons in 
taking care of the property of their mother is well portrayed in the 
correspondence which was carried on between them. Because of her 
advanced age, they were jointly looking after their mother’s affairs, 
always having in mind a division of the property between them after 
her death. This clearly is indicated in the letters, in which references 
are made as to what each would obtain of this property after their 
mother’s demise. Pursuant thereto, a number of documents were exe- 
cuted and retained in the safety deposit box at York, Nebraska, and 
sometimes at Loveland, Colorado. These plans, however, miscarried, 
in that they suffered from the frailties usually present in an attempt to 
provide for the transfer of property after the death of the owner with- 
out a will. The plan, of course, contemplated the death of the mother 
before that of either son, because of her advanced age, a natural 
expectation. The mother, in support of the understanding between 
her two sons, undoubtedly was willing to assist them therein and to 
execute and have in existence documents at the time of her death which 
permitted transfer thereafter without probate; however, there was, as 
the trial court found, no evidence of a gift to Henry during his lifetime 
of the notes in question. That there existed a fiduciary relationship 
between the mother and sons clearly appears from the record ; therefore 
the presumption of the delivery of the notes to Henry as a gift inter 
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vivos, for which counsel for the administratix contend, under the 
circumstances, is not present. 


‘*Mere possession by an alleged donee of the alleged donor’s property 
after the latter’s death raises no presumption of ownership.’’ 24 Am. 
Jur., p. 790, § 115, and cases cited in note 18. 


“A gift between persons occupying confidential relations toward 
each other is, if its validity is attacked, always jealously scrutinized 
by a court of equity, and unless found to have been made freely, volun- 
tarily, and with a full understanding of the facts, will be invalidated.’’ 
24 Am. Jur., p. 756, § 49. 

‘‘Where there is a fiduciary relation or a relation of ‘trust and 
confidence between a parent and child, then a presumption arises against 
the gift.’’ 24 Am. Jur., p. 791, § 116. 


‘‘Less positive and unequivocal proof is required to establish the 
delivery of a gift from parent to child than as between persons not. so 
related, and in cases where there is no suggestion of fraud or undue 
influence very slight evidence will suffice; but that rule does not apply 
to a case where the child stands in a fiduciary relation to the parent, and 
has aecess to and control over his property.’’ 28 C. J., p. 678, § 82. 


Other than the mere possession of the notes and assignments by 
Henry, there are no facts indicating a delivery by the mother, and the 
correspondence in evidence clearly discloses the purpose of keeping all 


papers connected with, and relating to, these notes in one place. Among 
these papers were two blank, undated, assignments of the notes, but 
their status is no different from that of the notes themselves. They all 
were a part of the same transaction, although not executed at one time. 
The correspondence between the brothers after the execution of the 
notes and assignments clearly indicates a plan to pool all of their 
mother’s property and to provide for themselves an equal division 
thereof after her death. In a letter to Walter, dated August 1, 1935, 
Henry states: ‘‘ However, all is mother’s, and must be as long as she 
lives.’? There is no subsequent correspondence between them indicating 
otherwise. She outlived Henry, and was still living at the time of the 
trial in the district court. 

Counsel for the administratrix further earnestly contend that the 
only evidence upon which the claim here is based is the testimony of 
Walter; that there are some very material variations between his testi- 
mony in the county court and that given in the district court; that his 
testimony, in some respects at least, is false, and that therefore we should 
disregard it entirely, under the rule laid down in Larison v. Taylor, 
83 Colo. 4380, 266 P. 217. That there were contradictions in his testimony 
is admitted. A transcript of his evidence given on the trial in the county 
court was admitted in evidence in the district court hearing, the purpose 
of its introduction being to show these contradictions. All of his testi- 
mony being before the trial court, it undoubtedly considered these 
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contradictions, and his credibility as a witness was, primarily, a matter 
for its determination ; however, the correctness or validity of the claim 
involved is not dependent solely upon his evidence. The correspondence 
between the brothers concerning the various transactions, consisting of 
a number of letters, are of major importance; moreover, Henry’s sole 
examination of the contents of the deposit box in York, Nebraska, in 
August, 1938, is testified to by a witness who was present on that occa- 
sion. The contradictions, in view of all the evidence, are not of such 
degree as to warrant an invocation of the rule announced in the Larison 
case. We do not attempt to detail all of the evidence presented on the 
trial relating to this claim, but a consideration of the entire record, in 
our opinion, justifies the conclusion that the evidence supports the 
findings and judgment of the trial court. We have considered other 
questions presented by the parties, but in view of the conclusion an- 
nounced we deem it unnecessary to pass upon them. 


LETTER OF CREDIT INDEPENDENT 
OF CONTACTS 





Asbury Park & Ocean Grove Bank v. National City Bank of New 
York, Supreme Court, 35 N. Y. Supp. (2d) 985 





Where issuing bank at request of correspondent bank on pledge 
of securities as collateral issued commercial letters of credit prom- 
ising to pay drafts drawn by buyers of clothing from beneficiary 
of: letters when accompanied by certificate of shipment and shipping 
tickets, it was held that the letters of credit were irrevocable con- 
tracts between issuing bank and the beneficiary by which issuing 
bank was obligated to make payment to beneficiary on receipt of the 
drafts accompanied by the specified certificates and tickets. 

In this case plaintiff bank issued letters of credit in favor of the 
U. S. Army to secure payment of merchandise purchased by plain- 
tiff’s customers from the U. S. Army. The amount involved being 
large the Army required letters of credit to be issued by other 
banks. Plaintiff thereupon requested defendant bank to issue its 
letters of credit to cover the purchase made and defendant agreed 
to do so provided that plaintiff deposited certain collateral security 
with defendant bank and also stipulated in its letters of credit that 
drafts would be paid only on written authorization of U. S. Army 
certifying shipment and shipping tickets. Defendant bank extended 
these credits for a period of three years. Prior to the expiration of 
these credits the Army presented drafts together with required 


RT SENS SEL ENA STINE EE AE ER I IE OI Oe a 
NOTE —PFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §$766, 767. 
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letters and shipping tickets for the full amount of the credits. 
Shortly before the expiration date of credits plaintiff requested 
defendant not to honor any more drafts. Plaintiff contended that 
the beneficiary of the credits and the purchaser of the goods were 
using the credits to defraud plaintiff. Defendant however found 
that the drafts complied with the terms of the credits and paid the 
money in disregard of plaintiff’s request. Plaintiff brought this 
action against defendant for conversion of securities sold in violation 
of terms of pledge agreement. 

It was held that the letters of credit issued by the defendant 
were irrevocable contracts solely between the defendant and the 
Army by which the defendant was obligated to make payments to 
the Army on receipt of drafts accompained by the specified letters 
and shipping tickets. The letter of credit was independent of the 
contract between the Army and the plaintiff’s customer. There was. 
no contract between the plaintiff and the Army, the beneficiary of 
the credits. The notice given by the plaintiff to defendent bank to 
the effect that plaintiff was defrauded by either the plaintiff’s eus- 
tomer or the Army or both is ineffective to void or suspend the 
operation of letter of credit. Consequently the defendant was not 
guilty of a conversion of plaintiff’s securities pledged as collateral. 


Action by Asbury Park & Ocean Grove Bank, as trustee, against 
the National City Bank of New York for alleged conversion of plaintiff’s 
securities. On defendant’s motion for summary judgment. 

Motion granted. 

Shearman & Sterling, of New York City (Carl A. Mead, Lester 
Kissel, and Edgar M. Church, Jr., all of New York City, of counsel), for 
the motion. 

Meyer Dvorkin, of New York City (Frederick T. Case, of New 
York City, of counsel), in opposition. 


SHIENTAG, J.—This is a motion by the defendant for summary 
judgment. The action is brought to recover $146,656.73, with interest 
from May 31, 1932, representing damages claimed to have been sus- 
tained by the plaintiff as a result of the defendant’s conversion of the 
former’s securities. The answer denies the material allegations of the 
complaint and sets up defenses alleging that plaintiff pledged the 
securities in question with defendant as security for advances made by 
defendant at plaintiff’s request; that on plaintiff’s failure to pay the 
debts when they became due, and pursuant to authority from the plain- 
tiff, defendant sold the securities, applied part of the proceeds to the- 
payment of the advances and sent its check for the balance to the 
plaintiff. 

This case arises out of transaction involving commercial letters of 
eredit issued by the defendant upon the written application of the 
plaintiff. The partnership of Silverman Brothers and their two corpora- 
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tions, Breecot Co., Inc., and J. Silverman & Bros., Inc., were customers 
of plaintiff. These two corporations and the partnership entered into 
contracts to purchase surplus clothing from the United States Army. 
The contracts required Silverman Brothers to furnish letters of credit 
in favor of the Army to secure payment for the merchandise. ‘At the 
request of the Silvermans, plaintiff issued some letters of credit directly, 
but the amount involved was large and accordingly the Army required 
letters of credit issued by other banks. Plaintiff then applied to defend- 
ant to issue its letters of credit. In order to protect itself the defendant 
required plaintiff to deposit certain securities as collateral for the de- 
fendant’s agreement to issue the letters. These securities were delivered 
by plaintiff to the defendant and it is these very securities which plain- 
tiff claims the defendant converted. 

The letter of credit which defendant issued at plaintiff’s request 
contained the following provision: ‘‘The drafts will be paid when 
accompanied by a letter addressed to us from and signed by an author- 
ized representative of the Finance Officer, U. S. A. Brooklyn, New York, 
to the effect that shipment of unused cotton breeches and/or cotton 
coats, unused, has been made at the request of the Breecot Company, 
Inc., together with the relative Government shipping tickets.’’ 

The letter of credit was first issued on May 2, 1929 and expired on 
October 11, 1929. On plaintiff’s written requests defendant extended 
the expiration date eight successive times until the ultimate expiration 
date of March 31, 1932. There were nine other letters of credits issued 
during this same period by defendant on substantially the same terms 
as the one described. 

Prior to the expiration of these credits the Army presented drafts 
accompanied by the letters and shipping tickets required by the letters 
of eredit for substantially the full amount of the credits. Many of these 
drafts were presented on the date of expiration of the credits. Shortly 
before this date the plaintiff requested defendant not to honor any more 
drafts but the defendant found that the drafts complied with the terms 
of the credits and paid the money in disregard of plaintiff’s request. 

The basis of this action, and of plaintiff’s request that defendant 
should not pay further drafts, is plaintiff’s claim that the beneficiary of 
the credits and the purchaser of the goods were using the credits to 
defraud the plaintiff. Plaintiff asserts that when the beneficiary shipped 
goods to the purchaser it made out drafts on the defendant bank, but 
instead of presenting the drafts for payment it held them as a sort of 
guaranty on its open account, and did not present them until it appeared 
that the purchaser would be unable to pay the account. Plaintiff argues 
that this use of the credits was not contemplated by its agreement with 
Silverman Brothers. It also contends that the failure of the Army 
to present the drafts until Silverman Brothers had disposed of the 
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goods it had received and was unable to reimburse the plaintiff for the 
credits it had arranged, was such a fraud on the plaintiff as to require 
defendant to comply with its request that defendant refuse to honor 
further drafts. 

In order to support its contentions plaintiff relies on the following 
facts. The drafts presented on March 31, 1942 represented goods 
shipped many months before, as much as eighteen months in some cases, 
as revealed by the relative shipping tickets. The drafts as first pre- 
sented on March 31, 1942 contained the original dates which corre- 
sponded with the shipping tickets. The drafts were sent back by the 
defendant and new drafts were made out, all of which contained the 
March 31, 1942 date. Certain of the shipping tickets showed signs 
of erasure at the place where the defendant’s name was listed as the 
bank which would honor the draft. Certain of the shipping tickets 
revealed that they were to be paid out of letters of credit issued after 
the goods were shipped. It is clear that the defendant knew that the 
eredits it had issued were being ‘‘used as a guaranty’’ even before 
plaintiff requested that it honor no more drafts. 

There is no claim by the plaintiff that Silverman Brothers did not 
receive the goods listed in the Army’s shipping tickets, that the mer- 
chandise did not conform to requirements, or that the Army was ‘not 
entitled to payment for the merchandise. On the basis of the facts set 
forth plaintiff contends that the documents accompanying the drafts 
were not in order and that therefore when the plaintiff asked that no 
further drafts be honored the request should have been complied with. 

It is well established that the letters of credit issued by the defend- 
ant were irrevocable contracts solely between the defendant and the 
Army by which the defendant was obligated to make payments to the 
Army on receipt of drafts accompanied by the specified letters and 
shipping tickets. Lamborn v. National Park Bank of New York, 240 
N. Y. 520, 521, 148 N. E. 664; Frey & Son, Ine. v. E. R. Sherburne 
Co., 193 App. Div. 849, 184 N. Y. S. 661. The authorities also agree 
that the letters of credit are contracts which are independent of the 
contract of purchase between the seller and the purchaser (O’Meara 
Co. v. National Park Bank of New York, 239 N. Y. 386, 146 N. E. 
636, 39 A. L. R. 747; Laudisi v. American Exchange National Bank, 
239 N. Y. 234, 146 N. E. 347; Lamborn v. Lake Shore Banking & 
Trust Co., 196 App. Div. 504, 188 N. Y. S. 162) unless there was such 
a fraud on the part of the seller that there were no goods shipped even 
though shipping tickets were presented. Sztejn v. J. Henry Schroder 
Banking Corp., 177 Mise. 719, 31 N. Y. S. 2d 681. 

This case presents a question somewhat different from that found 
in the cases cited, since it involves the relation of the letter of credit to 
the contract between the plaintiff correspondent bank and the purchaser, 
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Silverman Brothers. It also involves the relationship between the plain- 
tiff correspondent bank and the seller of the merchandise. However, 
the reasons for the doctrine stated above apply with greater force to 
the situation presented in the instant case. The efficacy of the letter of 
eredit as an instrument for financing trade is the primary consideration. 
The contract between the seller and purchaser involves the transaction 
of trade which calls into being the letter of credit; whereas the cor- 
respondent bank’s contract with the purchaser is merely a collateral 
financial transaction. If the letter of credit is to be treated as inde- 
pendent of the contract between seller and buyer in order to render it 
an effective instrument of trade, certainly it must be regarded as com- 
pletely independent of the contract between the correspondent bank and 
the purchaser. There was no contract at all between the plaintiff 
correspondent bank and the seller of the goods, who was the beneficiary 
of the credits. 


It therefore follows that a notice given by the correspondent bank 
to the issuing bank to the effect that the former was defrauded by 
either the buyer, the seller or both, is ineffective to void or suspend 
the operation of the letter of credit. Any other rule would destroy the 
effectiveness of this valuable commercial device. The common-law fraud 
action is one of the most difficult to prove, and the issuing bank cannot 
be expected to evaluate the soundness of the correspondent bank’s claim. 
Thus, in the instant case it is not at all clear whether the plaintiff could 
prove a cause of action for fraud against the Army or Silverman 
Brothers or both. It would be improper to hold up the payment of 
drafts by issuing bank pending the result of such litigation between 
‘the correspondent bank and the buyer or seller. Plaintiff’s only remedy 
would be in an action against the Army and Silverman Brothers. It could 
have protected itself by requiring ample security from Silverman 
Brothers, or by requiring bills of lading or other documents of title to 
be presented to the issuing bank as a condition to payment of the drafts. 

Aside from the issue of fraud there still remains: the question of 
whether the drafts, letters and shipping tickets conformed to the require- 
ments of the letters of credit. The letters of credit contained no provision 
as to the time of shipment of goods but merely required that letters be 
presented by the beneficiary (the seller) stating that goods had been 
shipped at the request of the purchaser. This court cannot impose any 
condition which is not contained in the letter of credit. Bank of 
America v. Whitney-Central National Bank, 5 Cir., 291 F. 929; O’Meara 
Co. v. National Park Bank of New York, 239 N. Y. 386, 146 N. E. 636, 
39 A. L. R. 747; Laudisi v. American Exchange National Bank, 239 
N. Y. 234, 146 N. E. 347. Plaintiff argues that a point might be reached 
where the shipping tickets would be considered to be too old to satisfy 
the credit although there was no condition as to the date of shipment. 





THE BANKING LAW JOURNAL 891 


Whatever may be the worth of this contention, the documents were not 
stale in this case. Here we have a series of credits covering a period 
of close to three years and being continually extended at the plaintiff’s 
own request. All of these credits and extensions were directed toward 
the same underlying transactions. Under these circumstances, there is 
nothing stale about a shipping ticket representing goods shipped within 
this period, but eighteen months before the draft was presented. The 
same reasoning applies to goods shipped within the credit period but 
prior to the issue of the particular letter of credit against which the 
draft was drawn. The plaintiff could have required that the credits 
could only be used for goods shipped after their issue, or that drafts 
could be honored only when they were drawn against recently shipped 
goods, or the plaintiff could have refused to extend the credits and could 
have thereby prevented the use of the credits as a guaranty. However, 
in the absence of these steps, the letters and shipping tickets conformed 
with the credits and the defendant acted properly in making payment. 

The erasures on some of the shipping tickets at the place where the 
defendant’s name was listed were not material. They merely indicated 
that these tickets were originally intended for presentation against 
credits issued by some bank other than the defendant. 

The defendant accordingly was justified in selling plaintiff’s securi- 
ties to reimburse itself for payments which it was required to make to 
the United States Army. This the defendant had a right to do under 
its agreement with the plaintiff. The defendant was therefore not 
guilty of a conversion and on the record, as established by documentary 
evidence, plaintiff has no cause of action against defendant. There is 
no triable issue in this ease. 


DEFENSE OF USURY MUST BE FOUNDED ON 
LOAN OR FORBEARANCE OF MONEY 


Tchlenoff v. Dyner, Supreme Court, 36 N. Y. Supp (2d) 514 


The bona fide sale of one’s credit, by a guaranty, or by signing a 
note for another’s accommodation exceeding the legal rate of interest 
is not usurious, if the transaction is not connected with a loan between 
the parties. 

In this case plaintiff was the holder of a lien upon certain ma- 
chinery and tools belonging to corporate defendant. The lien arose 
from a transaction between corporate defendant and plaintiff. There- 
after, plaintiff agreed to release the lien in consideration of indi- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1565. 
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vidual defendant executing and delivering to plaintiff a series of 
promissory notes totaling $11,040, which amount included therein 
a guaranteed minimum profit of 2 per cent per month to plaintiff. 
Defendant alleged that guaranteed minimum profit of 2 per cent 
per month was a scheme and device whereby plaintiff was to receive 
the sum of $1,040 in fact as a usurious rate of interest of the indebted- 
ness due plaintiff. It was held that individual defendant did not 
have a defense of usury since there was no transaction between plain- 
tiff and individual defendant involving a loan or forbearance of 
money. 


Action by Michel Tchlenoff against Jacob Dyner and Universal 
Machine Tool Manufacturing Company, Inc., on a note made by indi- 
vidual defendant payable to plaintiff and endorsed by the corporate 
defendant. On a motion pursuant to rule 113, Rules of Civil Practice, 
for an order striking out the answer of the defendant Dyner and grant- 
ing judgment to the plaintiff. 

Motion granted, 

Borris M. Komar, of New York City, for plaintiff. 
E. M. Slote, of New York City, for defendant, 


EDER, J.—This is a motion pursuant to Rule 113, Rules of Civil 
Practice, for an order striking out the answer of the defendant Dyner 
and granting judgment to the plaintiff. 

The action is upon a promissory note made by said defendant payable 
to plaintiff and endorsed by the corporate defendant. The making and 
delivery of the note are admitted; no defense is pleaded other than a 
purported claim of usury. 

In this separate defense which is paragraph marked ‘‘Third’’ of the 
answer, it is alleged that the plaintiff and the said defendant Dyner 
entered into an agreement whereby the plaintiff agreed ‘‘to release a 
lien’’ in the amount of approximately $20,000 upon certain machinery 
owned by the corporate defendant, in consideration, among other things, 
of said defendant Dyner executing and delivering to plaintiff a series of 
promissory notes among which was the note set forth in the complaint, 
in the aggregate of $11,040, which amount included therein a guar- 
anteed minimum profit of 2 per cent per month to the plaintiff; that 
said guaranteed minimum profit of 2 per cent per month was a scheme 
and device whereby the plaintiff was to receive the sum of $1,040 in 
fact as a usurious rate of interest of the indebtedness due him. This 
allegation is denied by plaintiff. But whether it be so or not, I do not 
see that the facts thus pleaded constitute usury, or present any defense. 

In order for a transaction to be usurious it must be such at the 
inception. ‘‘It is a fundamental doctrine governing the law of usury 
that the defense must be founded upon a loan or forbearance of money. 
If neither of these elements exists, there can be no usury, however 
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unconscionable the contract may be. .. . There must be a lender and a 
borrower ; and it must appear that the real purpose of the negotiations 
and transactions was, on the one side, to loan money at usurious interest 
reserved in some form by the contract, and, on the other side, to borrow 
upon the usurious terms dictated by the lender.’’ Orvis v. Curtiss, 
157 N. Y. 657, 52 N. E. 690, 691, 68 Am. St. Rep. 810. 

According to the very allegations of the answer, and so it appears 
from the affidavits, the plaintiff had a lien upon certain machinery, 
tools, ete., arising from a prior transaction between the corporate 
defendant and himself. Thereafter this lien was discharged by the 
agreement referred to. There was no transaction between plaintiff and 
the defendant Dyner involving the loan or forbearance of money, nor 
with regard to such a pending transaction between them. This defend- 
ant was undertaking an obligation to enable an existing lien to be 
released upon the strength of his promissory notes. The bona fide sale 
of one’s eredit, by a guaranty, or by signing a note for another’s accom- 
modation exceeding the legal rate of interest, is not usurious, if the 
transaction is not connected with a loan between the parties (Baldwin 
v. Doying, 114 N. Y. 452, 21 N. E. 1007) and the instant case is much 
stronger in illustrating the inapplicability of such a defense in point of 
facts, for here this defendant sought to obtain a release for the corporate 
defendant of an existing lien. 

The basic elements which must exist to enable the defense of usury 
to be available are entirely absent here and there is no triable issue pre- 
sented or valid defense as a matter of law. 

The case of D. S. Stern & Co. v. Pizitz, 240 App. Div. 509, 270 
N. Y. S. 715, cited and relied on by plaintiff is without application here ; 
it holds that the defense of usury was not available to the accommoda- 
tion maker of a note transferred by indorsement of the corporate payee 
to the plaintiff for a loan. The note in suit is not of that character,— 
the plaintiff and not the corporate defendant, is the payee. 





LEGAL QUERIES AND ANSWERS 


By JosepH A. NoBILE of the Massachusetts Bar 


Adoption and Change of Name 


’ 


Q. May a national bank use the words ‘‘trust company’ 
its name? 


as part of 


A. Yes; but not if its name will then be so similar to that of an 
existing state bank as to cause confusion in the mind. Middletown 
Trust Co. v. Middletown National Bank, Conn., 147 Atl. Rep. 22. 
46 B. L. J. 827. § 115 B. L. J. Digest. 


Effect of Tender 


Q. What is the effect of a valid tender of an amount due where the 
tender is refused ? 


A. The refusal does not affect the debt but stops the running of 
interest and costs. Coghlan v. 8S. C. R. Co., 32 Fed. Rep. 316. 1B. 1. J. 
174. 


Failure of Gift 


Q. The owner of: certificates of deposit signs an order directing a 
bank in ease of his death to pay the deposit over to his brother. Is this 
a valid gift causa mortis? 


A. The gift is not valid for the reason that the certificates were not 
delivered. Miller v. Medford National Bank, Ore., 237 Pac. Rep. 361. 
42 B. L. J. 761. § 601 B. L. J. Digest. 


Gift of Certificates of Deposit 


Q. The owner of certificates of deposit, during his last illness, deliv- 
ered them to a friend, telling the friend to keep them in case of the 
owner’s death. Is there a valid gift causa mortis? 


A. Yes. Zuber v. Erickson, N. D., 226 N. W. Rep. 510. 47 B. L. J. 
104. § 602 B. L. J. Digest. 


Gift of Contents of Safe Deposit Box 


Q. Where the renter of a safe deposit box delivers the key or keys 
to another person with the intention of making a gift of the contents of 
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the box and allows such other person to have access to the box, is there 
a valid gift? 


A. Yes. The delivery of the key is a symbolical delivery of the 
contents of the box and is sufficient to complete the gift. In re Leaden- 
ham’s Estate, Pa., 137 Atl. Rep. 247. § 605 B. L. J. Digest. 


Guaranty Contract Held Unenforceable 
Q. Can an oral agreement to repay a loan made by the promisor’s 
son be enforced ? 


A. No. Such agreements are usually required by statute to be in 
writing. First National Bank v. Hammer, 8S. D., 220 N. W. Rep. 872. 
46 B. L. J. 487. § 613 B. L. J. Digest. 


Liability for Negligence 


Q. Where a bank, in lending money on real estate, neglected to have 
an existing mortgage released, as instructed, is the bank held liable for 
the loss? 


A. Yes. Farmer’s Life Insurance Co. v. Ignacio State Bank, Colo., 
272 Pae. Rep. 1116. 46 B.L. J. 361. § 930 B. L. J. Digest. 


Liability for Improper Loans 


Q. Are directors personally liable for loans made by them to irrespon- 
sible persons where the security is inadequate? 


A. Yes. Bank of Mutual Redemption v. Hill, 56 Me. 385. 30 B. L. J. 
518. § 1118 B. L. J. Digest. 


Liability of Savings Bank 


Q. When is a savings bank liable to a depositor in paying a forged 
draft on the depositor’s account ? 

A. A savings bank is not liable to a depositor in paying a forged 
draft on the depositor’s account unless it failed to use ordinary care in 
making the payment. Daivish v. Farmers’ & Mechanics Savings Bank, 
Minn., 225 N. W. Rep. 100. 46 B. L. J. 779. § 1364 B. L. J. Digest. 


Negotiability of Shares of Stock 


Q. Are certificates of stock negotiable instruments? 


A. No. Farmers’ Bank v. Diebold Safe & Lock Co., 66 Ohio 367, 
64.N. E. Rep. 518. 19 B. L. J. 569. Hammond v. Hastings, 134 U. S. 
401. 29B. L. J. 76. § 1411 B. L. J. Digest. 
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Payment of Deposit After Depositor’s Death 


Q. Is a bank which in good faith and in the exercise of ordinary care 
pays a savings deposit on the written order of the depositor, after the 
depositor’s death, but without knowledge of the death, liable to the 
depositor’s estate? 


A. No. Paddock v. Anglo-California Trust Co., Calif., 290 Pac. Rep. 
550. 47 B. L. J. 881. § 13867 B. L. J. Digest. 


Practicing Law 
Q. May a trust company advertise itself as ‘‘a specialist in drawing 
trust agreements, declarations of trust and wills?”’ 


A. No; in so doing the company is illegally representing itself as 
qualified to practice law. In re Eastern Idaho Loan & Trust Co., Idaho, 
288 Pac. Rep. 157. 47 B. L. J. 819, 843. § 127 B. L. J. Digest. 


Renewal and Extension 


Q. A note payable on or before ten years, contains the clause ‘‘with 
privilege of a ten years’ extension by payees’’ and a further clause, 
‘*Privilege of paying $500 or more at any interest paying date.’’ Does 


the note grant the right of extension to the makers or to the payees? 


A. The payees. Schmeider v. Maughan, Wisc., 227 N. W. Rep. 294. 
47 B. L. J. 168. § 1347 B. L. J. Digest. 





Hudirial Crends 


Digest of Decisions on Authority of Cashier 


A ereditor of a bank cashier who permits the cashier to pay him with 
funds belonging to the bank will be liable to the bank for the amount, 
even though the creditor received the payment in good faith. Columbia 
Bank v. Morgan, Wis., 224 N. W. Rep. 707, 46 B. L. J. 415; Sehwenker 
v. Perry, Wis., 236 N. W. Rep. 652. 48 B. L. J. 760. 


A bank’s by-law to the effect that the cashier shall not purchase any 
evidence of debt amounting to more than $500 without the approval 
of the board of directors is valid and is violated by the cashier’s act in 
exchanging real estate mortgages held by the bank, aggregating $30,000, 
all but one being for more than $500, for certificates of deposit issued 
by the bank and in agreeing to repurchase the mortgages ‘‘as fast as 
we are able.’? Such an agreement would be beyond the powers of the 
cashier even if there were no by-law and is also void as against public 
policy. Hawkins Realty Co. v. Hawkins State Bank, Wis., 236 N. W. 
Rep. 657. 48 B. L. J. 671. 


A cashier has no authority to receive property in payment of a note 
held by the bank. And his doing so does not deprive the bank of the 
right to enforce the note. Peoples Bank of DeSoto v. Presnell, Mo., 
236 S. W. Rep. 401. 39 B. L. J. 272. 


Where a bank’s charter provided that ‘‘the property or business of 
the corporation shall be controlled and managed by the directors,’’ and 
the by-laws contained no provision authorizing the cashier to alter the 
terms of a lease made by the bank, it was held that the bank was not 
bound by the ecashier’s act in altering such a lease. Dycus v. Traders 
Bank. Tex., 113 S. W. Rep. 329. 38 B. L. J. 148. 


The ordinary duties of a national bank cashier do not include the 
purchase of land, even though taken in satisfaction of a debt previously 
incurred, nor the assumption of liability for outstanding liens thereon, 
so as to be binding on the bank without the authorization of the board 
of directors. Carpenter v. Ferris National Bank, Tex., 60 S. W. Rep. 
(2d) 495. 50 B. L. J. 777. 
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The cashier of a small bank has no authority, merely by virtue of 
the office which he holds, to obligate the bank on a $500 advertising 
contract with a directory company for a period of five years. If the 
eashier signs such a contract without having been authorized to do sa 
by the board of directors, the bank will not be liable. Ashland Towson 
Corporation v. West Side Savings Bank, Iowa, 248 N. W. Rep. 336. 
50 B. L. J. 733. 


A person who was about to lend money to an automobile dealer on 
the security of three automobiles went to his bank for the purpose of 
having a chattel mortgage covering the automobiles drawn up. At 
the eashier’s suggestion, he took a bill of sale instead, not realizing that 
a bill of sale would not protect him as against purchasers in good faith. 
The automobiles were sold to good faith purchasers. It was held that 
the bank was not responsible for the loss sustained by the lender. It was 
not within the scope of the cashier’s duties to give advice of this char- 
acter. Hansen v. Sullivan, Wash., 52 Pac. Rep. (2d) 895. 53 B. L. J. 89. 


As a general rule any act of the cashier done away from the bank is 
not binding unless authorized or ratified by the bank. Jones v. First 
Nat. Bank, 3 Neb. (Unoff.) 73, 90 N. W. Rep. 912. 30 B. L. J. 599. 


A pledge of the assets of a bank by the cashier without authority 
by a resolution of the board of directors, being in violation of a prohibi- 
tory law, is invalid. Sims v. Athens Bank, La., 71 So. Rep. 525. 
33 B. L. J. 481. 


The cashier of a bank has no right or authority to accept a worthless 
check on another bank, and charge his bank with the amount thereof, in 
favor of the depositor. Van Buren County Savings Bank v. Stirling 
Woolen Mills Co., Iowa, 94 N. W. Rep. 945. 20 B. L. J. 609. 


A eashier of a bank has no implied power, merely by virtue of his 
office, to receive money for interest in advance on a note owned by the 
bank, and agree to extend time of payment and thus discharge an 
indorser from liability. Bank of Ravenswood v. Wetzel, 58 W. Va. 1, 
50 S. E. Rep. 886. 22 B. L. J. 685. 


The cashier of a bank has no authority to make the bank liable for 
a loan made by another bank to the cashier individually. First Nat. 
Bank v. Clark Nat. Bank, W. Va., 90 S. E. Rep. 534. 34 B. L. J. 340. 


A statement by a cashier that a failure to collect a certain note was 
the ‘‘fault’’ and ‘‘neglect’’ of the bank, is not admissible in evidence, 
such statement not being the statement of any fact in the line of his 
duty as such cashier, nor within the scope of his authority as an officer 
of the bank, but the mere expression of his opinion as to the conduct of 
the bank. Plymouth County Bank v. Gilman, 3S. D.170. 10 B. L. J. 25. 
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The president of a lumber company, authorized to draw checks, was 
also cashier of the bank in which the company kept its account. He 
directed entries to be made on the books of the bank charging the 
account of the lumber company but no check for the amount was drawn. 
It was held that in doing so he was acting in his capacity as cashier and 
did not bind the lumber company. Citizens’ Trust Co. v. Mullinix, 235, 
Fed. Rep. 876. 34 B. L. J. 22. 


The cashier has no inherent authority to make the bank liable on an, 
accommodation indorsement. West St. Louis Sav. Bank v. Parmalee, 
95 U. S. 577, 24 L. Ed. 490. 30 B. L. J. 671. 


A eashier has no authority to draw a draft in payment of his indi- 
vidual debt. Gale v. Chase Nat. Bank, 104 Fed. Rep. 214. 30 B. L. J. 820. 


The cashier has no authority to make a representation on behalf 
of the bank as to the solvency of one of its depositors. Crawford v. 
American Nat. Bank, 67 Mo. App. 39. 30 B. L. J. 822. 


Where a person was induced to make and deliver his note to a bank 
upon the cashier’s representation that he would not be held liable on it, 
the promise was held to be outside the cashier’s authority and the party 
was liable to the bank. State Bank v. Forsyth, Mont., 108 Pace. Rep. 
914. 30 B. L. J. 910. 


The cashier of a bank holding notes unconditionally guaranteed has 
no power to release the guarantor and agree to look to security for the 
notes especially where the bank receives no consideration for the release. 
Central State Bank v. Hanson, Minn., 197 N. W. Rep. 283. 41 B. L. J. 458. 


A bank eashier has no authority to guarantee payment for stone sold 
and delivered to a contractor, even though the stone is intended for use. 
in a new building, which the bank contemplates erecting. Indiana 
Quarries Co. v. Angier Bank & Trust Co., N. C., 129 S. E. Rep. 619. 
43 B. L. J. 339. 


The cashier of a bank is its chief executive officer. Merchants’ Nat. 
Bank v. State Nat. Bank, 10 Wall. (U. S.) 604, 19 L. Ed. 1008. 
30 B. L. J. 594. 


The assignment for collection of notes held by a bank by the cashier 
is not invalid under § 11762 of the Missouri Revised Statutes of 1919 
providing that the cashier of a bank may not indorse notes of the bank 
without authority from the board of directors. Greggers v. Gleason, 
Mo., 299 S. W. Rep. 633. 45 B. L. J. 567. 


A corporation had borrowed money from the plaintiff bank to the 
limit of its credit. The bank loaned an additional $3,000 to the corpora- 
tion on the individual note of the defendant, who was a stockholder and 
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secretary of the corporation. On the following day the cashier of the 
bank demanded repayment on the ground that the bank examiner had 
raised objections. At the cashier’s request the defendant gave him a 
check payable to him individually. The check was signed by the 
defendant as secretary of the corporation. The cashier deposited the 
check to his own credit in the bank and the latter retained the note. 
In an action by the bank on the note it was held that there had been a 
valid payment. A judgment in favor of the bank was reversed and a 
new trial ordered. National Bank of San Mateo v. Whitney, Calif., 
183 Pac. Rep. 789. 36 B. L. J. 841. 


The cashier of a bank has full charge of its personal property, and 
the superintendence of, and power of making entries in its books of 
account. Franklin Bank v. Steward, 37 Me. 519. 8B. L. J. 117. 


In the absence of a contrary by-law the cashier has authority to trans- 
fer the shares of the bank. Case v. Citizens’ Bank, 100 U.S. 446, 25 
L. Ed. 695. 30B. L. J. 819. 


The cashier has authority to receive additional security for notes. 
First Nat Bank v. Sing Sing Gas Mfg. Co., 120 N. Y. App. Div. 542, 
104 N. Y. Supp. 1040. 30 B. L. J. 819. 


A cashier has authority to extend the time of payment of a note. 
Wakefield Bank v. Truesdell, 55 Barb. (N. Y.) 602. 30 B. L. J. 819. 


The discounting of commercial paper by a bank and the receipt of 
the proceeds on deposit to disburse to a certain person when a certain 
service is performed, are included within the powers of a bank, and are 
incidental to the ordinary banking business, and such power may be 
exercised by the cashier or managing officer of the bank. Kansas Nat. 
Bank v. Quinton, 57 Kan. 750, 48 Pac. Rep. 20. 14 B. L. J. 271. 


The cashier and sole managing officer of a bank indorsed a note, 
payable to him, to the bank before maturity. At maturity, the makers 
were unable to pay and the cashier agreed in writing to accept a Ford 
car in full payment of the note. He took possession of the car, but 
failed to cancel or deliver the note to the makers. It was held that the 
bank was not entitled to recover on the note for the reason that the 
settlement agreed upon by the cashier was binding on the bank, since he 
was in complete control of its affairs. Farmers’ & Merchants Bank v. 
Alderman, Nebr., 199 N. W. Rep. 548. 41 B. L. J. 767. 


The cashier of a bank has authority to agree with one of the bank’s 
depositors that, if the latter will remove his securities from a safe deposit 
box to the bank’s safe for safe-keeping, the securities will be protected 
by insurance. Blomberg v. State Bank, Kans., 241 Pac. Rep. 242. 
43 B. L. J. 86. 





